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Preface

Purpose and Scope of Paper
1.1 This discussion paper (the Paper) has been prepared to:

@) facilitate the exchange of knowledge and stimulate discussion on children’s right
to a healthy environment in East Asia and the Pacific (the Region),

(b) consider how different legal systems approach children’s right to a healthy
environment in the Region,

(c) help identify strategies and best practices that can be implemented to promote
children’s right to a healthy environment, and

(d) improve national and regional stakeholders’ understanding of the relationship
between child rights and environmental issues.

1.2 The findings in this Paper are based upon a review of the laws relating to the right of the
child to a healthy environment from a sample of five countries in the Region: Cambodia, Fiji,
Indonesia, Mongolia and Viet Nam (together the Review Countries).

1.3 The laws considered by this Paper include laws that were enacted in the Review Countries
since the adoption of the Convention on the Rights of the Child 1989 (CRC) and August
2019. The CRC entered into force for each of the Review Countries within a few years of its
adoption.?

1.4 This Paper is informed by the report of the former United Nations Special Rapporteur on
Human Rights and the Environment (UNSR HRE) on children’s rights and the environment.3
The preparation of this Paper began prior to the second expert consultation for the Children’s
Environmental Rights Initiative (CERI),* which the authors attended. It therefore addresses
and is informed by topics discussed at that CERI expert consultation® and has since been
updated to incorporate feedback from attendees and other stakeholders.

Structure of Paper
1.5 This Paper is comprised of the following sections:

€) Executive Summary: this section summarises the extent to which children’s right
to a healthy environment is supported by national law in the Review Countries. It
identifies common themes, examples of notable challenges and priority issues, as
well as examples of positive developments and the different approaches adopted
by the countries considered. It concludes with recommendations aimed at
promoting children’s right to a healthy environment in the Region.

(b) Parts I, Il and llI: which provide more detailed findings from the Review Countries
on the following themes:

0] progress in recognising children’s right to a healthy environment,

1 Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990).

2 Cambodia acceded to the Convention on the Rights of the Child in 1992; Fiji ratified in 1993; Indonesia ratified in 1990;
Mongolia ratified in 1990; and, Viet Nam ratified in 1990.

3 Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, 37" sess, Agenda item 3, UN Doc A/HRC/37/58 (26 February — 23 March
2018) ('UNSR HRE Report’).

4 See Children’s Environmental Rights Initiative <www.childrenvironment.org>. The second expert consultation was held in
Indonesia over 22 — 24 October 2019.

5 See Global Initiative on Advancing Children’s Right to a Healthy Environment, Outcome Report for the Regional Expert
Consultation for East Asia and the Pacific, Bogor, Indonesia: 22-23 October 2019 <https://www.childrenvironment.org/reports>.
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(i) children’s education, engagement and participation in environmental
affairs, and

(i) children’s right to a healthy environment and the role of the business
sector.

Each Part concludes with a list of suggested priority issues for further
consideration.

(c) Conclusions and Recommendations: this section outlines conclusions and
recommendations to promote children’s right to a healthy environment in the
Region.

(d) Analysis Matrices: the Analysis Matrices guide the analysis presented in this

Paper. They provide a detailed, categorised list of national legal instruments, such
as constitutions, primary and secondary legislation, and policies that have been
located and assessed as relevant to the right of the child to a healthy environment
in each of the Review Countries. The Analysis Matrices may provide a practical
tool for policymakers, researchers and child or youth-focussed organisations
engaging with national law and policy on the topic of children’s right to a healthy
environment.

The Analysis Categories Table (in purple) outlines the substantive categories that
have been considered to assess the responsiveness of national legal instruments
to children’s right to a healthy environment, e.g. to climate change or water
pollution concerns. These substantive elements have been largely sourced from
the report of the former UNSR HRE.®

The Analysis Matrix for each Review Country is made up of two parts:

0] an overview table (in blue) providing detail that is relevant to the legal
context of children’s right to a healthy environment in that country, e.qg.
whether that Review Country has ratified the Optional Protocols to the
CRC, and

(i) a detailed table (in orange) which provides a categorised list of national
legal instruments that have been located and assessed as responsive to
children’s right to a healthy environment in that Review Country, i.e.
categorised according to the matters listed in the Analysis Categories
Table.

Methodology and Limitations of Paper

1.6 Research was based on desk studies of primary legal materials and academic literature,
consultations with UNICEF Country Offices,’ the work of the pro bono legal team of the
UNSR HRE? and discussions with experts and youth participants of the second CERI expert
consultation.®

1.7 The scope of national laws considered include laws enacted in the Review Countries
between the adoption of the CRC in 1989 and August 2019. The methodology for selecting
relevant national legal instruments involved identifying express references to children’s right
to a healthy environment, and otherwise assessing whether a national legal instrument could

5 UNSR HRE Report (n 3).

" UNICEF Country Offices were consulted in relation to Fiji, Indonesia and Mongolia.

8 Inputs from local lawyers were obtained on a non-reliance basis in relation to Indonesia, Mongolia and Viet Nam.
9 See para 1.4 of this Paper for more details.




be interpreted as applicable. A broad approach to interpretation was adopted. As such, the
Analysis Matrices capture national legal instruments that expressly refer to the right to a
healthy environment in general, or can otherwise be interpreted as applicable to substantive
elements of children’s right to a healthy environment. As the right of the child to a healthy
environment has yet to be defined in international law, the elements of that right were largely
modelled on the 2018 report of the former UNSR HRE on the rights of children in relation to
the environment, as set out in the Analysis Categories Table.'® The United Nations
Sustainable Development Goals (SDGs) were not a focus of this study beyond aspects that
were already considered in the aforementioned UNSR HRE report. There was no specific
consideration of issues relating to gender, disability, indigenous peoples, migration or
displacement within the methodology of this Paper.

1.8 While this study endeavoured to be as comprehensive as possible, it should not be
considered as exhaustive. Due to financial and time limitations, the study focused on five
countries across the Region. Due to practical limitations the Paper does not
comprehensively consider all laws that directly or indirectly regulate business respect for
children’s right to a healthy environment (see Part lll). Further limitations included difficulty
securing current legal sources in their native language and reliable English translations. As
such, a comprehensive case law review was not conducted for any of the Review Countries
and the national legal instruments identified in the Analysis Matrices may not be exhaustive
of all legal instruments that have been enacted since 1989. The availability of local input
was limited to the consultations mentioned at 1.6 above, which resulted in the consideration
of national legal instruments and case law that went beyond our initial methodology. This
work is not meant to be a comprehensive analysis so much as a tool to initiate discussions
around promoting children’s right to a healthy environment in the Region. Further
engagement with national and regional stakeholders, as well as additional analysis in other
countries in the Region would enhance the findings in this study.

10 UNSR HRE Report (n 3). See Analysis Categories Table at page 47 of this Paper for more details.




Executive Summary

Climate and environmental challenges risk undermining children’s right to a healthy
environment in all Review Countries

2.1 All of the Review Countries (Cambodia, Fiji, Indonesia, Mongolia and Viet Nam) are
vulnerable to the impacts of climate change and environmental degradation, whether by
reason of their geography or economic factors, such as being in a state of rapid
development, industrialisation and urbanisation. Climate and environmental challenges
such as increased average temperatures, air pollution, water pollution, deforestation, poor
waste management, unsustainable use of land and natural resources, and the use of
chemicals and pesticides were identified across all of the Review Countries, noting that the
Region is also one of the most vulnerable to climate-related disasters.!!

2.2 In this context there are significant environmental challenges that risk undermining children’s
right to a healthy environment across all of the Review Countries. For example, children are
vulnerable to arsenic exposure in many regions of Cambodia,!? extreme levels of air
pollution in Mongolia and Viet Nam,*2 the impacts of deforestation and loss of biodiversity in
Indonesia,'* and extreme weather events such as storms and flooding, as well as slow-onset
events such as sea level rise, in Fiji.»® Scientific research indicates that for a variety of
reasons, the impacts of these environmental challenges are different or more pronounced
for children than they are for adults.®

The CRC and children’s right to a healthy environment

2.3 The CRC offers a strong normative foundation to frame approaches to children’s right to a
healthy environment.'” Articles 24 and 29 of the CRC directly reference the environment,
while many other articles have strong environmental dimensions or content that reinforce
children’s right to a healthy environment, as outlined at Figure 1. Each of the Review
Countries is a party to the CRC.® However, as of the date of this publication, only Mongolia
has ratified the Optional Protocol to the Convention on the Rights of the Child on a

11 See United Nations Office for Disaster Risk Reduction, Global assessment report on disaster risk reduction 2019 (2019)
<https://www.undrr.org/publication/global-assessment-report-disaster-risk-reduction-2019>. See, e.g., for Cambodia, Johanna
Buschmann et al, ‘Arsenic and Manganese Contamination of Drinking Water Resources in Cambodia: Coincidence of Risk
Areas with Low Relief Topography’ (2007) 41(7) Environmental Science and Technology 2146; for Fiji, Australian Department
of Foreign Affairs and Trade, Australia’s commitment to climate change action in Fiji (L0 October 2018)
<https://www.dfat.gov.au/about-us/publications/Pages/australias-commitment-to-climate-change-action-in-fiji>; for Indonesia,
WHO, Climate and health country profile — 2015: Indonesia (2015) <http://origin.who.int/globalchange/resources/country-
profiles/PHE-country-profile-Indonesia.pdf>; for Mongolia, Green Climate Fund, Mongolia country programme (19 March 2019)
6 <https://www.greenclimate.fund/document/mongolia-country-programme>; for Viet Nam, The World Bank and Ministry of
Planning and Investment of Viet Nam, Viet Nam 2035: Toward prosperity, creativity, equity and democracy (Report, 2016) 37
<https://openknowledge.worldbank.org/handle/10986/23724>.

12 See Kongkea Phan et al, ‘Arsenic contamination in the food chain and its risk assessment of populations residing in the
Mekong River basin of Cambodia’ (2013) 262 Journal of Hazardous Materials 1064; Michael Berg et al, ‘Magnitude of arsenic
pollution in the Mekong and Red River Deltas — Cambodia and Vietnam’ (2007) 372(2-3) Science of the Total Environment 413.
13 See, for Mongolia, John Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment on his mission to Mongolia, Human Rights Council, 37th sess,
UN Doc. A/HRC/37/58/Add.2 (2 May 2018) 7 [36]. UNICEF reports that up to 435 children died in Ulaanbaatar in 2015 as a
result of pneumonia related to air pollution: UNICEF, Mongolia’s air pollution crisis — A call to action to protect children’s health
(February 2018) 16 <https://www.unicef.org/mongolia/reports/call-action-protect-childrens-health>; for Viet Nam, Nguyen Thi
Trang Nhung et al, ‘Acute effects of ambient air pollution on lower respiratory infections in Hanoi children: An eight-year time
series study’ (2018) 110 Environment International 139.

14 See Greenpeace, Forests — Indonesia <https://www.greenpeace.org.au/what-we-do/protecting-forests/forests-indonesia/>.

15 See United Nations Climate Change, How Fiji is impacted by climate change (9 February 2017) <https://unfccc.int/news/how-
fiji-is-impacted-by-climate-change>.

16 See World Health Organisation, Children’s environmental health <https://www.who.int/health-topics/children-environmental-
health#tab=tab_2>.

17 See Thoko Kaime, ‘Children’s Rights and the Environment’ in Kilkelly, Ursula and Liefaard, Ton (eds) International Human
Rights of Children (Springer, 2019) 563.

18 See Analysis Matrices. Cambodia acceded to the CRC in 1992; Fiji ratified in 1993; Indonesia, Mongolia and Viet Nam each
ratified in 1990.
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communications procedure,!® which allows the Committee on the Rights of the Child to hear
complaints from children, groups of children, or their representatives that claim a violation
by the State of their rights under the CRC.

Figure 1: Articles from the Convention on the Rights of the Child 1989 that are relevant to children’s
right to a healthy environment?°

CRC
article Full text of article

2 1. States Parties shall respect and ensure the rights set forth in the present Convention to each child
within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her
parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all
forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or
beliefs of the child's parents, legal guardians, or family members.

3(1) 1. In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration.

4 States Parties shall undertake all appropriate legislative, administrative, and other measures for the
implementation of the rights recognized in the present Convention...

6 1. States Parties recognize that every child has the inherent right to life.

2. States Parties shall ensure to the maximum extent possible the survival and development of the
child.

12 1. States Parties shall assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial
and administrative proceedings affecting the child, either directly, or through a representative or an
appropriate body, in a manner consistent with the procedural rules of national law.

13(1) 1. The child shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or
in print, in the form of art, or through any other media of the child's choice.

15(1) 1. States Parties recognize the rights of the child to freedom of association and to freedom of
peaceful assembly.

17 States Parties recognize the important function performed by the mass media and shall ensure that
the child has access to information and material from a diversity of national and international sources,
especially those aimed at the promotion of his or her social, spiritual and moral well-being and
physical and mental health...

24(1), 1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of
(2)(c), health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall
2)(e) strive to ensure that no child is deprived of his or her right of access to such health care services.

2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate
measures:

(c) To combat disease and malnutrition, including within the framework of primary health care,
through, inter alia, the application of readily available technology and through the provision of

19 Opened for signature 19 December 2011, UNGA 66" sess, Agenda ltem 64, UN Doc No. A/RES/66/138 (entered into force
14 April 2014); Mongolia ratified in 2015.
20 Informed by the analysis of Kaime (n 17). This is not an exhaustive list.




CRC
article Full text of article

adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of
environmental pollution;

(e) To ensure that all segments of society, in particular parents and children, are informed, have
access to education and are supported in the use of basic knowledge of child health and nutrition, the
advantages of breastfeeding, hygiene and environmental sanitation and the prevention of accidents.

27(1) 1. States Parties recognize the right of every child to a standard of living adequate for the child's
physical, mental, spiritual, moral and social development.

29(1)(e) 1. States Parties agree that the education of the child shall be directed to:

(e) The development of respect for the natural environment.

31 1. States Parties recognize the right of the child to rest and leisure, to engage in play and recreational
activities appropriate to the age of the child and to participate freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to participate fully in cultural and
artistic life and shall encourage the provision of appropriate and equal opportunities for cultural,
artistic, recreational and leisure activity.

42 States Parties undertake to make the principles and provisions of the Convention widely known, by
appropriate and active means, to adults and children alike.

Part I: progress in recognising children’s right to a healthy environment

2.4 At a national level, the majority of Review Countries explicitly recognise and protect a legal
right to a healthy environment in their national constitutions, with Cambodia being the only
exception.?! Constitutional protection of a right is significant because a constitution is the
supreme source of law in national legal systems. Of the Review Countries, only Fiji explicitly
draws a link between its constitutional right to a healthy environment and children, by
providing that this right includes the protection of the natural world for the benefit of “present
and future generations”.?? This is significant in the context of children’s rights, as children
are typically considered to represent the conceptual link between present and future
generations.

25 Most of the Review Countries recognise the right to a healthy environment in national
legislation, but explicit links to children’s right to a healthy environment are limited (see Part
I). Only Viet Nam creates an express connection between children’s rights and
environmental protection, by requiring environmental protection to be in harmony with the
protection of children’s rights.?® Where the right to a healthy environment is expressed as a
right for all citizens without any child-specific references, the effect of such expression
should be to protect the right to a healthy environment in respect of children. The risk,
however, is that child-specific issues might not be adequately considered.?*

2.6 At a regional level, ASEAN member States Cambodia, Indonesia and Viet Nam have
adopted the non-binding ASEAN Human Rights Declaration, which expressly recognises a

2 See Analysis Matrices from page 47 of this Paper.

22 Constitution of the Republic of Fiji 2013 art 40(1).

2 Law on Environmental Protection No.55/2014 (Viet Nam) art 4(2) states: “Environmental protection must harmonize with the
economic growth, social security, assurance about the children’s right, promotion of gender equality, development and
conservation of biodiversity, response to climate changes, in order to ensure the human right to live in a pure environment.”

24 See Part | from page 20 of this Paper for further details.




right to a safe, clean and sustainable environment,? although this right is not specifically
directed at children.

2.7 Our findings indicate that there has been a steady increase in national legislation relevant
to children’s right to a healthy environment across the Review Countries.?® Figure 2 below
illustrates that almost 140 relevant national laws have been enacted across the Review
Countries between 1989 and 2019.%” Further, as displayed in Figure 3, there have been
several sharp increases in enacted legislation across the Review Countries during periods
of legislative reform.

Figure 2: Cumulative increase in national legislation relevant to children’s right to a healthy
environment across Review Countries since 1989
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25 ASEAN Human Rights Declaration 2012 art 28(f).

26 National legislation for each Review Country is identified under the ‘laws’ category in the Analysis Matrices from page 49 of
this Paper.

27 See para 1.7 of this Paper for our assessment methodology.




Number of national laws enacted

Figure 3: Enactment of national legislation and international treaties relevant to children’s right to a healthy environment across Review Countries since 1989
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CRC 1989 United Nations Convention on the Rights of the Child 1989 Cambodia (acceded 1992), Fiji (ratified 1993), Indonesia (ratified 1990),
Mongolia (ratified 1990), Viet Nam (ratified 1990)

BC 1989 The Basel Convention on the Control of Transboundary Movements of Cambodia (acceded 2001), Indonesia (acceded 1993), Mongolia (acceded

Hazardous Wastes and Their Disposal 1989 1997), Viet Nam (acceded 1995)

UNFCCC 1992 United Nations Framework Convention on Climate Change 1992 Cambodia (acceded 1995), Fiji (ratified 1993), Indonesia (ratified 1994),
Mongolia (ratified 1993), Viet Nam (ratified 1994)

CBD 1992 Convention on Biological Diversity 1992 Cambodia (acceded 1995), Fiji (ratified 1993), Indonesia (ratified 1994),

Mongolia (ratified 1993), Viet Nam (ratified 1994)



UNCCD 1994 United Nations Convention to Combat Desertification 1994 Cambodia (ratified 1997), Fiji (acceded 1998), Indonesia (ratified 1998),
Mongolia (ratified 1996), Viet Nam (acceded 1998)

Mekong 1995 Agreement on the Cooperation for the Sustainable Development of the Cambodia (signed 1995), Viet Nam (signed 1995)
Mekong River Basin 1995
UNWC 1997 Convention on the Law of the Non-Navigational Uses of International Viet Nam (acceded 2014)
Watercourses 1997
KP 1997 Kyoto Protocol 1997 Cambodia (acceded 2002), Fiji (ratified 1998), Indonesia (ratified 2004),
Mongolia (acceded 1999), Viet Nam (ratified 2002)
PIC 1998 Rotterdam Convention on the Prior Informed Consent Procedure for Cambodia (acceded 2013), Indonesia (ratified 2013), Mongolia (ratified
Certain Hazardous Chemicals and Pesticides in International Trade 2001), Viet Nam (acceded 2007)
1998
POPs 2001 Stockholm Convention on Persistent Organic Pollutants 2001 Cambodia (ratified 2006), Fiji (ratified 2001), Indonesia (ratified 2009),
Mongolia (ratified 2004), Viet Nam (ratified 2002)
IT PGRFA 2001 International Treaty on Plant Genetic Resources for Food and Cambodia (approved 2002), Fiji (acceded 2008), Indonesia (acceded 2006),
Agriculture 2001 Mongolia (acceded 2018)
ASEAN Haze 2002 ASEAN Agreement on Transboundary Haze Pollution 2002 Cambodia (ratification or approval 2006), Viet Nam (ratification or approval
2003)
ASEAN HRD 2012 ASEAN Human Rights Declaration Cambodia (adopted 2012), Indonesia (adopted 2012), Viet Nam (adopted
2012)
Minamata 2013 Minamata Convention on Mercury 2013 Cambodia (signed 2013), Indonesia (ratified 2017), Mongolia (ratified 2015),
Viet Nam (approved 2017)
PA 2015 Paris Agreement 2015 Cambodia (ratified 2017), Fiji (ratified 2016), Indonesia (ratified 2016),

Mongolia (ratified 2016), Viet Nam (approved 2016)




2.8 Each of the Review Countries, with the possible exception of Cambodia, has legislation or
policy in place that directly or indirectly addresses, to a greater or lesser extent, most of the
substantive elements of children’s right to a healthy environment. Figure 4 displays a gap
analysis drawn from the Analysis Matrices,?® and indicates an assessment of the law and
policy of the Review Countries against a number of substantive and procedural elements of
children’s right to a healthy environment.?®

29 Cambodia has more gaps in Figure 4 than the other Review Countries, with no law or policy
affecting more than half of the categories that indicate substantive and procedural elements
of children’s right to a healthy environment.® None of the Review Countries express a clear
legal position on the responsibility of businesses to respect children’s right to a healthy
environment. Only Indonesia and Viet Nam include references to children in their Nationally
Determined Contributions (NDCs)3! under the United Nations Framework Convention on
Climate Change 19923 (UNFCCC) regime, whereas only Fiji has submitted its National
Adaptation Plan (NAP) in which child-specific measures identify children as “active agents
of change”.®® Notably, in each Review Country there were a variety of legal instruments
(typically aimed at child protection, human rights or environmental matters) that addressed
different substantive or procedural elements of children’s right to a healthy environment,
rather than a singular unified source of law.3

Figure 4: Gap analysis of national legal instruments that directly or indirectly address key elements of
children’s right to a healthy environment3®

1 v v v v v

Air Pollution
2 Water Pollution v v v v v
3 Climate Change ¥ v v ¥ v
4 Chemicals, toxic v v v v v
substances and waste
5 Loss of biodiversity and ¥ v v ¥ v
access to nature
6 Mining v v v v v
7 Children’s rights to life, v v v v v

health and development

28 These observations are of course subject to the limitations of this study, as outlined at paras 1.7 — 1.8 of this Paper.

2 The methodology for our assessment is outlined at para 1.7 of this Paper.

%0 This observation is of course subject to the limitations of this study, as outlined at paras 1.7 — 1.8 of this Paper.

%1 See Christina Kwauk et al, Girls’ education in climate strategies — Opportunities for improved policy and enhanced action in
Nationally Determined Contributions (The Brookings Institute Global Economy & Development Working Paper 133, December
2019) <https://www.brookings.edu/wp-content/uploads/2019/12/Girls-ed-in-climate-strategies-working-paper-FINAL.pdf>.

32 United Nations Framework Convention on Climate Change (9 May 1992) 1771 UNTS 107, 31 ILM 849 (entered into force 21
March 1994).

33 Republic of Fiji National Adaptation Plan, A pathway towards climate resilience (2018)
<https://www4.unfccc.int/sites/NAPC/Documents/Parties/National%20Adaptation%20Plan_Fiji.pdf> 38.

34 See Analysis Matrices from page 47 of this Paper.

35 This table reflects the categories used in the Analysis Categories Table at page 47 of this Paper and provides an overview of
the data captured in the Analysis Matrices from page 49 onwards.



https://www.brookings.edu/wp-content/uploads/2019/12/Girls-ed-in-climate-strategies-working-paper-FINAL.pdf
https://www4.unfccc.int/sites/NAPC/Documents/Parties/National%20Adaptation%20Plan_Fiji.pdf

8

10

11

12

13
14

15

16

17

18
19

20

v v v v X

Children’s rights to an
adequate standard of
living

Children’s rights to play
and recreation

Children’s rights to an
environmental education

State obligation to collect,
update and disseminate
environmental information

Public access to
environmental information

Children’s rights to
express views and have
them considered

Participatory rights of
children on environmental
matters

Protection of children
from reprisals for
participating or
expressing views on
environmental matters

Effective remedies for
children’s rights violation

Non-discrimination in
children’s equal
enjoyment of rights
relating to a safe, clean,
healthy and sustainable
environment

State obligation to
conduct a ‘child-rights
impact assessment’ for
environmental impact of
proposed projects

State obligation to
conduct a ‘child-rights
impact assessment’ for
environmental impact of
proposed policies

Regulation of businesses
(including State-owned) to
protect children from
environmental harm.
Includes obligation for
businesses to conduct
‘child-rights due diligence’
for actual and proposed
actions on the rights of
children through
environmental harm.

X v v v v
X v v v v
X v v v v
v v v v v
X v v v v
X v v v v
X 'd v v X
X v v v v
X v v v v
X X X X X
X X X X X
X X v v X




21

22

23

24

2.10

2.11

Binding obligations on
businesses to comply with
the:

Guiding Principles on
Business and Human
Rights;

Children’s Rights and
Business Principles;

Recommendations of the
Committee on the Rights
of the Child in its general
comment No. 16.

State obligation to adopt/
implement environmental
standards consistent with
the best available science
and international health
and safety standards, or
on the basis of the
precautionary principle

State obligation to
cooperate with other
States to address
global/transboundary
harm.

State obligation to provide
access to court remedies
for environmental harm by
businesses in their State
of incorporation as well as
where the harm is alleged
to occur

X X X X X

X v v v v
X X v v v
X v v v v

Part II: children’s education, engagement and participation in environmental affairs

As outlined in the Framework Principles on Human Rights and the Environment,3 the
obligations of States in relation to human rights and the environment include duties relating
to education and public awareness, freedom of expression, association and peaceful
assembly, public access to environmental information and participation in environmental
decision-making.®” In the context of children’s rights, fulfilling these obligations ensures that
children can influence environmental policy that affects them, and also strengthens the
capacity of children to protect themselves from environmental harm.

As set out in Part Il of this Paper, examples were found in all Review Countries of children
and youth expressing their views on environmental affairs via organisations, events and
initiatives that were led by, or focussed on, the active engagement and participation of
children and youth. There were particularly clear and frequent examples of children and
youth expressing their views on the subject of climate change. Various strategies, initiatives

3% Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, 37" sess, UN Doc A/HRC/37/59 (24 January 2018) annex.

57 Ibid principles 5-10.

% UNSR HRE Report (n 3) [39].




and other practices to support child and youth engagement and participation in
environmental affairs were also found across the Review Countries.3°

2.12 With the exception of Cambodia, all of the Review Countries legally recognise the rights of
children and youth to participate in decision-making and rights to an environmental
education. All of the Review Countries recognise public rights of access to environmental
information in law, yet practical access to this information remains a challenge for children.4°

2.13 Despite legal recognition of the rights of children to participate in environmental matters,
children continue to be dismissed, trivialised or obstructed by adults and authorities in their
attempts to address matters that affect their rights. There are also significant concerns
around adequate protection for human rights defenders, including environmentalists and
children’s rights defenders, across most of the Review Countries. The existence of laws
recognising children’s rights to participate in environmental decision-making or to express
their views on environmental affairs is no guarantee of effectiveness where there is
inadequate protection from reprisals.*

Part Ill: children’s right to a healthy environment and the role of the business sector

2.14 It is well recognised that businesses have a responsibility to respect children’s rights,*? as
well as human rights in general.** Children experience differentiated impact compared to
adults when their rights are adversely affected by the operations and activities of business
enterprises. For example, children are often politically voiceless, children typically face
difficulty securing remedies through the courts or other mechanisms, and childhood is a
unique state of development such that a breach of children’s rights can have enduring
lifelong consequences.* Therefore, any consideration of the adverse impact of business
activities on children’s rights, including their right to a healthy environment, requires an
appreciation of child-specific concerns. The Children’s Rights and Business Principles*
provide a framework for understanding and addressing the impact of business on the rights
and well-being of children*® and expressly recognise that all businesses should respect and
support children’s rights in relation to the environment.*’

2.15 The gap analysis at Figure 4 demonstrates that none of the Review Countries clearly
reference key international standards on the impacts of business activities on children’s
rights in national law or policy; namely the UN Guiding Principles on Business and Human
Rights (UNGPs),® Children’s Rights and Business Principles, or recommendations of the
Committee on the Rights of the Child in its General Comment 16.4° Further, none of the
Review Countries require child-specific concerns to be considered as part of legally required
environmental impact assessments for proposed projects or policies.*

3% See Part Il of this Paper for further details.

40 See Part Il of this Paper for further details.

41 See Part Il of this Paper for further details.

42 See Committee on the Rights of the Child, General Comment No.16 (2013) on State obligations regarding the impact of the
business sector on children’s rights, UN Doc CRC/C/GC/16 (17 April 2013); UNSR HRE Report (n 3) [62].

43 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect
and Remedy" framework (2011).

44 See Committee on the Rights of the Child (n 42) [I].

4 Children’s Rights and Business Principles (2012) <https://www.unglobalcompact.org/library/63>. These principles were
developed by Save the Children, the United Nations Global Compact and UNICEF.

%6 |bid 2.

47 Ibid Principle 7.

48 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect
and Remedy" framework (2011).

4% Committee on the Rights of the Child (n 42).

50 See categories 18 and 19 in Figure 4.
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2.16 None of the Review Countries have formally published a binding National Action Plan on
business and human rights (NAP BHR) to disseminate and implement the UNGPs,*! as
recommended by the UN Working Group on Business and Human Rights.5? A NAP BHR
provides an opportunity for countries to reinforce their policy position on respecting,
protecting and fulfilling children’s right to a healthy environment, while providing the business
sector with clear guidance on expectations where business activities have the potential to
impact this right.

2.17 Only Indonesia and Mongolia are in the process of developing a NAP BHR.>® Notably,
Indonesia’s national human rights institution launched a recommended NAP BHR in 2017
to inform the nation’s legislative and policymaking agenda, which focuses on the adverse
impact of business activities on children’s rights, including their right to a healthy
environment.> Indonesia was also the only Review Country to participate in recent
negotiations on a draft multilateral treaty on business activities and human rights,% which
currently operates to promote children’s right to a healthy environment in a number of ways
(see Part llI for further details).

2.18 Recognising that States typically seek to minimise the risk of adverse impacts from business
activities through a variety of legislative and regulatory measures, there are existing laws
across the Review Countries that directly and indirectly regulate business respect for
children’s right to a healthy environment, by ensuring protection from environmental harm. 6
A full assessment of these laws was beyond the scope of this study and further analysis
would enhance the findings in this Paper.

Key challenges

2.19 A number of overarching challenges to effectively fulfil children’s right to a healthy
environment were noted through the course of this study:

@ Inconsistent implementation and enforcement of existing national law.
Despite progress in recognising children’s right to a healthy environment in
national law and policy, the reality on the ground is one of inconsistent
implementation and enforcement across all of the Review Countries.®’
Constraints in human, technical and financial resources, as well as a lack of
adequate capacity at a policymaking or implementation level, are reported in all
Review Countries as an impediment to the effective implementation of existing
laws that directly or indirectly protect children’s right to a healthy environment. The
result is that many powerful rights that have been enacted by the Review Countries
are being lost at the implementation level through low levels of monitoring and
enforcement. This is particularly challenging in the context of children’s rights,
since children typically do not possess legal standing (the right to bring a claim
before the court), knowledge of remedy mechanisms, financial resources, or
adequate legal representation to press for effective enforcement of their rights.>8

51 United Nations Human Rights Office of the High Commissioner, State national action plans on business and human rights
<https://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx>.

52 1bid.

%3 Ibid.

54 Komnas HAM and ELSAM, National Action Plan on Business and Human Rights (May 2017) <https://globalnaps.org/wp-
content/uploads/2017/11/nap-indonesia.pdf>. See Part Ill of this Paper for further details.

% lbid annex I.

%6 See Analysis Matrices from page 47 of this Paper.

57 See Parts | and Il of this Paper for further details.

%8 See Christine Bakker, ‘Climate Change and Children’s Rights’ in Jonathan Todres and Shani M King (eds), The Oxford
Handbook of Children's Rights Law (Oxford University Press, 2020) ch 22 [4.3]; Committee on the Rights of the Child (n 42) [I];
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https://globalnaps.org/wp-content/uploads/2017/11/nap-indonesia.pdf
https://globalnaps.org/wp-content/uploads/2017/11/nap-indonesia.pdf

To meet their duty to respect, protect and fulfil children’s right to a healthy
environment, States must be able to implement and enforce their existing laws that
directly or indirectly protect that right.

(b) A lack of guidance on what constitutes children’s right to a healthy
environment. Common to most Review Countries was a lack of clarity on what
constitutes children’s right to a healthy environment in national law. While the
UNSR HRE has provided guidance to clarify the scope of this right in international
law,° the research conducted for this Paper indicates that there remains a clear
absence of practical guidance to inform and assist children, policymakers, judicial
decision-makers, businesses and other relevant stakeholders at a national level.
This lack of clarity appears to have contributed to low levels of policy coherence
and collaboration across government agencies, as typically the protection of
children’s rights and the environment are split between the mandates of different
government agencies.%°

(c) Low levels of awareness of children’s right to a healthy environment in key
institutions. While a significant body of national law addresses environmental or
children’s rights in each of the Review Countries, and a wide range of actors are
involved in each of these fields, the study conducted for this Paper identified
infrequent examples of Review Countries drawing a clear connection between the
two issues in a coherent regional or national approach to children’s right to a
healthy environment. This appeared largely attributable to an overarching
disconnect between children’s rights and environmental rights at a policymaking
level and across government agencies.®!

Recommendations

2.20 With respect to children’s right to a healthy environment, it is recommended on the basis of
the study conducted for this Paper, that States in the Region:

(a) Ensure the effective implementation and enforcement of existing national
law that directly or indirectly respects, protects and fulfils children’s right to
a healthy environment. As part of this commitment, States in the Region are
encouraged to build upon the findings in this Paper to comprehensively audit their
national law to identify the extent to which children’s right to a healthy environment
is respected, protected and fulfilled by national law and where gaps remain.
National human rights institutions and relevant IGOs may be able to help States
in the Region to identify where their existing laws are aligned with their children’s
rights obligations. Similarly, civil society organisations may be able to help identify
where implementation and enforcement lacking. States in the Region are advised
to swiftly enact subsidiary legislation or regulation that is necessary to ensure the
effective implementation and enforcement of relevant primary legislation. It is
recommended that government agencies and ministries with a mandate to monitor
and enforce relevant law are identified and encouraged to create cross-
governmental links, to ensure a cohesive approach that avoids duplicated effort.
States in the Region are urged to allocate specific and adequate resources,
including budget, personnel, and technical capacity, to ensure that national laws

Human Rights Council, Report of the United Nations High Commission for Human Rights: Access to justice for children, 25
sess, Agenda ltems 2 and 3, UN Doc A/HRC/25/35 (16 December 2013).

% UNSR HRE Report (n 3).

0 See Parts | and Il of this Paper for further details.

51 See Parts I, Il and Il1 of this Paper for further details.




pertaining to children’s right to a healthy environment are effectively implemented
and enforced.

(b) Develop regional guiding principles on children’s right to a healthy
environment to provide practical guidance to inform and assist children,
policymakers, judicial decision-makers, businesses and other relevant
stakeholders with consistent implementation and enforcement of children’s right to
a healthy environment. It is recommended that the development of guiding
principles brings together experts on children’s right to a healthy environment,
along with key stakeholders from relevant government agencies, policymakers,
courts, the business sector, civil society organisations and IGOs focussed on
children’'s and environmental rights. It is further recommended that the
development process ensures the meaningful participation of children and
requires public consultation. Publication of any guiding principles should include a
child-friendly version. Any guiding principles developed at a regional level should
take account of and be consistent with efforts to develop normative and practical
guidance on children’s right to a healthy environment at an international level,
including the efforts of the CERI under the auspices of the UNSR HRE, IGOs such
as the OHCHR, UNICEF and UNEP, as well as any general comment issued by
the Committee on the Rights of the Child on this topic. Further, it is strongly
advised that any guiding principles are informed by the obligation of non-
discrimination under the CRC, to ensure that the rights of children most vulnerable
to environmental harm are adequately considered.

(c) Raise public awareness of the nexus between children’s rights and the
environment at a regional and national level. States in the Region are
encouraged to identify which ministries are responsible for collecting, updating and
disseminating environmental information and to allocate sufficient resources to
those ministries to ensure that such responsibilities are effectively implemented.
States in the Region are urged to raise awareness of children’s right to a healthy
environment through regional forums, national government, the business sector
and civil society. National human rights institutions are encouraged to adopt a
multi-sectoral approach that incorporates a focus on, and raises awareness of, the
nexus between environmental and children’s rights. It is recommended that public
information campaigns raise awareness about the content of children’s right to a
healthy environment and who the rights-holders and duty-bearers of that right are,
as well as avenues to access remedies. Such public information campaigns must
be practically accessible for children and easy to understand. Pregnant women
and parents of young children should be a particular focus, to raise awareness
about the environmental risks to unborn children and young infants. States in the
Region are advised to assess whether the content of their respective national
environmental education curriculums is sufficient to educate children about their
environmental rights and to strengthen their capacity to respond to environmental
challenges. Children’s environmental education should begin early, continue
throughout the educational process,®? and comprise both formal and informal
educational settings such as schools, at home and in the community. %3

52 See Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, 37" sess, UN Doc A/HRC/37/59 (24 January 2018) annex,
principle 6.

8 See Committee on the Rights of the Child, General Comment No.1 (2001), Article 29(1): The Aims of Education, Convention
on the Rights of the Child, UN Doc CRC/GC/2001/1 (17 April 2001) [13].




(d) Develop a National Action Plan on business and human rights (NAP BHR)
which recognises key international standards and child-specific concerns.
States in the Region are strongly encouraged to develop a NAP BHR and to use
the development process as an opportunity to audit whether the current
implementation, monitoring and enforcement of existing laws is sufficient to ensure
business respect for children’s right to a healthy environment. Any gaps can then
be identified and addressed. In their NAP BHR, States in the Region are strongly
recommended to include a focus on the protection of children’s rights, and to
commit to clear policy positions on implementing and disseminating key
international standards to promote business respect for children’s right to a healthy
environment; namely the UN Guiding Principles on Business and Human Rights
(UNGPs),% Children’s Rights and Business Principles (especially Principles 4 and
7) and Committee of the Rights of the Child General Comment No 16. Government
agencies with a mandate relevant to business respect for children’s right to a
healthy environment should be clearly identified, to ensure collaboration occurs on
this issue. In developing their NAP BHR, States in the Region are urged to
undertake public consultation with a wide range of stakeholders, including
children, civil society organisations focussed on children’s rights, the business
sector and relevant government agencies. States in the Region are also advised
to ensure that the business sector has sufficient guidance and support to respect
children’s right to a healthy environment in their activities.

(e) Integrate the consideration of children’s rights into existing environmental
impact assessments for proposed projects and policies. Where
environmental impact assessments form a prerequisite to implementing national
policies, or infrastructure, natural resources, urban planning and other projects,
States in the Region are encouraged to incorporate specific consideration of the
impact of that policy or project on children’s right to a healthy environment. States
in the Region are advised to also ensure that agencies and institutions responsible
for conducting, monitoring and enforcing the outcome of environmental impact
assessments are sufficiently informed about children’s right to a healthy
environment and have access to sufficient resources and capacity to implement
their responsibilities effectively.

) Collaborate with neighbouring States to share best practices and formulate
effective responses to transboundary environmental harm to the rights of
children where they are not adequately addressed. States in the Region may
seek to collaborate through existing regional mechanisms such as ASEAN, or
through establishing new mechanisms that are specifically focussed on children’s
right to a healthy environment.

64 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect
and Remedy" framework (2011).




(9)

(h)

@

Ensure that children and human rights defenders, including children’s rights
defenders and environmentalists, are protected from reprisals. States in the
Region are strongly encouraged to ensure that there is sufficient public
awareness, understanding and protection of human and children’s rights
defenders and environmentalists. In particular, children should be protected from
reprisals for their participation in environmental decision-making or for otherwise
expressing their views on environmental matters.

Request that the Committee on the Rights of the Child consider adopting a
general comment on children’s right to a healthy environment. A general
comment could provide authoritative clarification of the application of the CRC in
relation to children’s right to a healthy environment and would assist States with
implementation of their CRC obligations.

Consider becoming parties to the Optional Protocol to the Convention on
the Rights of the Child on a communications procedure to allow the
Committee on the Rights of the Child to hear complaints from children, groups of
children, or their representatives, where their rights under the CRC are violated.
States in the Region are also encouraged to ensure that children and youth have
adequate and effective access to national grievance mechanisms to secure a
remedy for any breach of their right to a healthy environment.
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Progress in recognising children’s right to
a healthy environment

The majority of Review Countries recognise a constitutional right to a healthy
environment

3.1 With the exception of Cambodia, all of the Review Countries explicitly recognise and protect
a legal right to a healthy environment in their national constitutions.®® Constitutional
protection of a right is significant since a constitution is the supreme source of law in national
legal systems. A recent report of the UNSR HRE indicates that this is reflective of a global
trend — the right to a healthy environment now enjoys constitutional protection in 110
countries. %

3.2 In Indonesia, Mongolia and Viet Nam, the right to a healthy environment is expressed in
general terms and is not specific to children.” Fiji, however, constitutionally recognises a
right to a healthy environment that includes protection of the natural world for present and
future generations.%8 This is important in the context of children’s rights, as children are
typically considered to represent the conceptual link between present and future
generations. Further, Viet Nam constitutionally recognises responsibilities relating to climate
change.® While Cambodia does not expressly recognise a constitutional right to a healthy
environment, it does constitutionally recognise children’s rights,” including those stipulated
in the CRC.™ This is relevant given the growing appreciation that the CRC offers a strong
basis to reinforce approaches to children’s environment-related rights.”

All of the Review Countries are parties to the CRC

3.3 All of the Review Countries have adopted the CRC,”® which is significant in light of the CRC’s
strong environmental dimensions and ability to promote a connection between children’s
rights and the environment, as detailed at 2.3 and Figure 1 above.

Only one of the Review Countries has ratified the CRC Optional Protocol on a
communications procedure

3.4 As at the date of this publication, only Mongolia has ratified the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure,’ which allows the
Committee on the Rights of the Child to hear complaints from children, groups of children,
or their representatives, that claim a violation by the State of children’s rights under the CRC.

% See Analysis Matrices from page 47 of this Paper.

% Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of
a safe, clean, healthy and sustainable environment, Right to a healthy environment: good practices, 43" sess, Agenda item 3,
UN Doc A/HRC/43/53 (24 February — 20 March 2020) [10].

57 See Analysis Matrices from page 47 of this Paper.

58 Constitution of the Republic of Fiji 2013 art 40(1) states: “Every person has the right to a clean and healthy environment,
which includes the right to have the natural world protected for the benefit of present and future generations through legislative
and other measures.”

% Constitution of the Socialist Republic of Viet Nam art 63(1) states: “The State has a policy to protect the environment; to
manage and effectively and stably use natural resources; to protect nature and biodiversity; to take initiative in prevention and
resistance against natural calamities and respond to climate change”.

0 Constitution of the Kingdom of Cambodia art 31(1) states: “The Kingdom of Cambodia recognizes and respects human rights
as stipulated in the United Nations Charter, the Universal Declaration of Human Rights and the covenants and conventions
related to human rights, women's rights and children's rights.”

" Ibid art 48(1).

2 See, Thoko Kaime, ‘Children’s Rights and the Environment’ in Kilkelly, Ursula and Liefaard, Ton (eds) International Human
Rights of Children (Springer, 2019) 563. See also para 2.3 and Figure 1 of this Paper.

® See Analysis Matrices from page 47 of this Paper. Cambodia acceded to the CRC in 1992; Fiji ratified in 1993; Indonesia
ratified in 1990; Mongolia ratified in 1990; and, Viet Nam ratified in 1990.

74 Opened for signature 19 December 2011, UNGA 66" sess, Agenda ltem 64, UN Doc No. A/RES/66/138 (entered into force

14 April 2014). Mongolia ratified in 2015.



ASEAN Review Countries have adopted the ASEAN Human Rights Declaration

3.5 ASEAN member States Cambodia, Indonesia and Viet Nam have adopted the non-binding
ASEAN Human Rights Declaration, which expressly recognises a right to a safe, clean and
sustainable environment,” although this right is not specifically directed at children. The
declaration also recognises a right to safe drinking water and sanitation,”® as well as a right
to development that equitably meets the environmental needs of present and future
generations,’”” via development programmes aimed at environmental protection and
sustainability.”®

Most Review Countries recognise the right to a healthy environment in national
legislation but explicit links to children’s right to a healthy environment are limited

3.6 Indonesia, Mongolia and Viet Nam expressly recognise a right to a healthy environment in
their national legislation.” Of these countries, it is only Viet Nam that creates an express
connection between children’s rights and environmental protection, by requiring
environmental protection to be in harmony with the protection of children’s rights.®

3.7 Where the right to a healthy environment is expressed as a right for all citizens at a
constitutional or legislative level without any child-specific references, the effect of such
expression should be to protect the right to a healthy environment in respect of children. The
risk however is that child-specific issues might not be adequately considered.

Most Review Countries address most of the substantive elements of the right of the
child to a healthy environment in national law and policy

3.8 The Review Countries, with the possible exception of Cambodia, have legislation or policy
in place that directly or indirectly addresses, to a greater or lesser extent, most of the
substantive elements of the right of the child to a healthy environment. Figure 4 above
displays a gap analysis drawn from the Analysis Matrices and demonstrates an assessment
of the law and policy of Review Countries against the substantive elements of the right of
the child to a healthy environment.

3.9 Cambodia had more gaps in Figure 4 than other Review Countries, with no law or policy
responding to more than half of the categories that indicate substantive elements of the right
of the child to a healthy environment.! None of the Review Countries expressed a clear
legal position on the responsibility of businesses to respect children’s right to a healthy
environment. Further, only Indonesia and Viet Nam include references to children in their
NDCs under the UNFCCC.# It is notable that in each Review Country there were a variety
of legal instruments (typically aimed at child protection, human rights or environmental

S ASEAN Human Rights Declaration 2012 art 28(f).

8 |bid art 28(e).

" |bid art 35.

8 lbid art 36.

® Law No0.32 of 2009 on the Protection and Management of the Environment (Indonesia) art 65(1); Law No.39 of 1999 on
Human Rights (Indonesia) art 9(3); Environmental Protection Law 1995 (Mongolia) arts 1, 4; Law on Environmental Protection
No.55/2014 (Viet Nam) art 4. See Analysis Matrices from page 47 of this Paper for a full break down. See Human Rights
Council (n 66) annex V for further information on other countries in the Region.

80 Law on Environmental Protection N0.55/2014 (Viet Nam) art 4(2) states: “Environmental protection must harmonize with the
economic growth, social security, assurance about the children’s right, promotion of gender equality, development and
conservation of biodiversity, response to climate changes, in order to ensure the human right to live in a pure environment.”

81 This observation is of course subject to the limitations of this study, as outlined at paras 1.7 — 1.8 of this Paper.

82 See Christina Kwauk, Jessica Cooke, Elisa Hara and Joni Pegram, Girls’ education in climate strategies — Opportunities for
improved policy and enhanced action in Nationally Determined Contributions (The Brookings Institute Global Economy &
Development Working Paper 133, December 2019).



3.10

3.11

3.12

matters) that addressed different substantive elements of children’s right to a healthy
environment, rather than a singular unified source of law.

More recent national environmental and disaster management law, policy and development
plans indicate an increased trend towards incorporating consideration of children and
current and future generations. For example:

(a) Fiji expressly considers children in the implementation of its NAP under the
UNFCCC and adopts a gender and human rights based approach to climate
change adaptation planning,® with relatively progressive references to girls.%®
Further, its National Disaster Risk Reduction Policy 2018-2030 is guided by a
human rights and gender-based approach that recognises children and youth as
agents of change who should be given the space and modalities to contribute to
disaster risk reduction.®®

(b) Indonesia expressly refers to the interests of current and future generations in its
Prevention and Eradication of Forest Destruction Law®” as well as the older
Environmental Protection and Management Law.®

(c) Viet Nam stipulates in its Law on Environmental Protection 2014%° that
environmental protection must harmonise with a number of economic, social and
environmental issues, including the protection of the rights of the child.

All of the Review Countries inconsistently implement and enforce national law and
policy relating to children’s right to a healthy environment

Despite progress in recognising children’s right to a healthy environment in national legal
instruments, the research conducted for this Paper® indicates that the reality on the ground
is one of inconsistent implementation and enforcement across all of the Review Countries.
Constraints in human, technical and financial resources, as well as a lack of adequate
capacity at a policymaking or implementation level, are reported in all Review Countries as
an impediment to effective implementation of existing laws that directly or indirectly protect
children’s right to a healthy environment.

Examples of other challenges to implementation and enforcement in the Review Countries
include:

€) Gaps between national environmental law and local implementation. In
Indonesia, reports indicate that such gaps may result from a decentralised system
of governance, where many provinces relax or bypass national standards.%*

(b) Unpredictable and insufficient enforcement and monitoring of national
environmental laws. In his mission to Mongolia, the former UNSR HRE
documented repeated failures of effective implementation of environmental laws, %2

8 See Analysis Matrices from page 47 of this Paper.

84 Government of the Republic of Fiji, Republic of Fiji National Adaptation Plan: A pathway towards climate resilience (2018) 38.
8 Kwauk, Cooke, Hara and Pegram (n 82) 16.

8 Government of the Republic of Fiji, National Disaster Risk Reduction Policy 2018-2030, ss 6.2, 6.3.

87 The Prevention and Eradication of Forest Destruction Law No 18 of 2013 (Indonesia) recitals.

8 Environmental Protection and Management Law No 32/2009 (Indonesia) art 1(3), 3(f).

8 Law on Environmental Protection Law No 55 of 2014/QH13 (Viet Nam) art 4(2).

% See para 1.6 of this Paper for further details.

9 World Bank, World Bank and the Environment in Indonesia (Brief, 1 August 2014)
<https://www.worldbank.org/en/country/indonesia/brief/world-bank-and-environment-in-indonesia>.

92 John Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment on his mission to Mongolia, HRC, 37th sess, UN Doc. A/HRC/37/58/Add.2 (2 May

2018) 7 [28].
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a lack of enforcement for illegal dumping of coal ash and untreated sewage,® and
frequent duplication of data across environmental impact assessments without
due consideration of specific geographical factors, despite progressive
environmental impact assessment regulations.®

(c) Missing subsidiary legislation to enable and implement existing legal frameworks,
as reported by the UNSR HRE in Mongolia.%®

(d) Inadequate protection of individuals and organisations that act to promote or
protect children’s right to a healthy environment. The former UN Special
Rapporteur on the Situation of Human Rights Defenders (UNSR HRD) recently
expressed concerns around the protection of human rights defenders in Mongolia,
including environmentalists and child rights defenders.%® Similar concerns have
been reported in relation to the protection of environmental activists in
Cambodia,®” Indonesia® and Viet Nam.®°

3.13 To meet their duty to respect, protect and fulfil children’s right to a healthy environment,
countries must be able to enforce their existing laws that directly or indirectly protect that
right. Many powerful rights that have been enacted in law and policy by the Review Countries
are being lost at the implementation level through low levels of monitoring or enforcement.

Access to justice and effective remedies

3.14 This study has not considered children’s practical access to justice nor the effectiveness of
any remedies for a breach of their right to a healthy environment in any of the Review
Countries. This topic is therefore proposed as a priority issue for further consideration.

3.15 In some Review Countries there are notable examples of laws that afford individuals rights
of access to justice, rights to report a breach of their rights to specialised national institutions
or a right to sue for a breach of their environmental rights. For example:

€) In Fiji, the Human Rights and Anti-Discrimination Commission has the power to
invite and receive representations from any member of the public on any matter
affecting human rights.% This mandate appears broad enough to include matters
relating to children’s rights, including children’s right to a healthy environment.

(b) In Indonesia, every person is afforded a right of access to justice to specifically
fulfil their right to a healthy environment, as well as the right to report harm from
environmental pollution or damage.'® The Supreme Court of Indonesia also

% lbid.

% Ibid 7 [29].

% Ibid. For example, the Law on Water Pollution Fees established fees for discharging wastewater in 2012, but the requisite
subsidiary legislation to enable this mechanism had not been enacted as at mid-2017.

9% Michel Forst, UN Special Rapporteur on the Situation of Human Rights Defenders, ‘Mongolia: UN expert warns against
setbacks in rule of law and shrinking space for civil society’ (13 May 2019), United Nations Human Rights Office of the High
Commissioner, <https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=24604&LangID=E>.

9 See, eg, Human Rights Watch, Cambodia: Environmental Activists Harassed (20 March 2020)
<https://www.hrw.org/news/2020/03/20/cambodia-environmental-activists-harassed>.

% See, eg, Human Rights Watch, Indonesia: Investigate Environmental Lawyer’s Death (10 October 2019)
<https://www.hrw.org/news/2019/10/10/indonesia-investigate-environmental-lawyers-death>.

% See, eg, BBC News, Vietnamese blogger jailed for environmental reports (28 November 2017)
<https://www.bbc.com/news/world-asia-42153142>; Human Rights Watch, Vietnam: 6 Activists Headed to Prison (14 March
2019) < https://www.hrw.org/news/2019/03/14/vietham-6-activists-headed-prison>.

100 Human Rights and Anti-Discrimination Commission Act 2009 (Fiji) s 12(b).

101 Environmental Protection and Management Law No. 32/2009 (Indonesia) art 65(2), 65(5).
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requires all environmental cases to be heard by judges with specialised knowledge
of environmental matters.%?

(© In Mongolia, child protection legislation affords every child the right to directly
complain to national child protection institutions where there is an alleged violation
of their rights.’% In environmental protection legislation, individuals also have
standing to sue for compensation for environmental damage, e.g. where a breach
of forest protection legislation causes damage to their health or property.1%4

3.16 Notably, children often do not possess legal standing to bring a claim before national
courts.'% As such, where national law establishes legal standing for individuals to sue for a
breach of their environmental rights, this is unlikely to extend to children in their personal
capacity.

Priority issues for further consideration
3.17 Issues to consider at a national level across the Region include:

@) Whether children’s right to a healthy environment has been recognised in national
law. Where States have already recognised a right to a healthy environment,
whether that right adequately recognises child-specific concerns.

(b) Whether States should conduct audits of national law that currently address
substantive and procedural elements of children’s right to a healthy environment,
to assess how comprehensively the right is protected, implemented and where
gaps remain.

(c) What remedies are available to children at a national level if their right to a healthy
environment is breached and whether such remedies are effective.

(d) Whether children’s right to a healthy environment should be recognised at a
regional level.

(e) Ratification of the Optional Protocol to the Convention on the Rights of the Child
on a communications procedure% for States that are not yet parties.

102 Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment
of a safe, clean, healthy and sustainable environment, Right to a healthy environment: good practices, 43" sess, Agenda item
3, UN Doc A/HRC/43/53 (24 February — 20 March 2020) [36].

1031 aw on the Rights of the Child 1996 (Mongolia) art XXIV.

104 Law on Forests 2012 (Mongolia) art 20.1.1.

105 See Christine Bakker, ‘Climate Change and Children’s Rights’ in Jonathan Todres and Shani M King (eds), The Oxford
Handbook of Children's Rights Law (Oxford University Press, 2020) ch 22 [4.3]; Committee on the Rights of the Child (n 42) I,
Human Rights Council, Report of the United Nations High Commission for Human Rights: Access to justice for children, 25"
sess, Agenda Items 2 and 3, UN Doc A/HRC/25/35 (16 December 2013).

106 Opened for signature 19 December 2011, UNGA 66 sess, Agenda Item 64, UN Doc No. A/RES/66/138 (entered into force

14 April 2014). Mongolia ratified in 2015.
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Children’s education, engagement and
participation in environmental affairs

All of the Review Countries have educational and procedural duties in relation to
children’s right to a healthy environment

4.1 As outlined in the Framework Principles on Human Rights and the Environment,%’ the
obligations of States in relation to the environment include duties relating to education and
public awareness, freedom of expression, association and peaceful assembly, public access
to environmental information, and participation in environmental decision-making.'%® The
former UNSR HRE details how fulfilling these obligations ensures that children “have agency
to influence environmental policy and protect themselves from environmental harm”.1%®

All of the Review Countries are parties to the Paris Agreement

4.2 All of the Review Countries are parties to the Paris Agreement,'® such that they have
accepted obligations to cooperate in taking measures to enhance climate change education,
training, public awareness, public participation and public access to information.!!
Consistent with their commitment to the Paris Agreement, States can be expected to take
steps to progress such measures as they relate to children’s right to a healthy environment.

4.3 While these obligations under the Paris Agreement are not specific to children, they are
applicable to children. The preamble to the Paris Agreement requires State parties to
“respect, promote and consider their respective obligations” in relation to the rights of
“children” when taking action to address climate change, which applies to the interpretation
of the operative provisions of the Paris Agreement.'*2 Further, while climate change is not
indicative of the whole host of environmental factors that impact children’s rights, climate
change is well recognised as a threat to the full enjoyment of human rights,'*® including
children’s rights.

ASEAN Review Countries recently participated in the ASEAN Dialogue on the UN
Convention on the Rights of the Child General Comments

4.4 ASEAN member States Cambodia, Indonesia and Viet Nam recently participated in a
dialogue on General Comments of the Committee on the Rights of the Child, through the
ASEAN Intergovernmental Commission on Human Rights (AICHR).'** The dialogue sought
to share best practices, identify regional and international trends in advancing the rights of
the child, and particularly focused on General Comment 12 on the right of the child to be
heard!*> and General Comment 14 on the right of the child to have their best interests taken

197 Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment
of a safe, clean, healthy and sustainable environment, 37" sess, UN Doc A/HRC/37/59 (24 January 2018) annex.

108 |pid principles 5-10.

1% UNSR HRE Report (n 3) [39].

110 paris Agreement, opened for signature 12 December 2015 (entered into force 4 November 2016).

1 bid art 12.

112 The preamble provides context for the interpretation of the operative provisions of the Paris Agreement: Vienna Convention
on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980) art 31(2).

113 See United Nations General Assembly, Report of the Special Rapporteur on the issue of human rights obligations relating to
the enjoyment of a safe, clean, healthy and sustainable environment, 74" sess, Item 72(b) preliminary list, UN Doc A/74/161
(15 July 2019).

114 ASEAN Intergovernmental Commission on Human Rights, ‘AICHR Holds Dialogue to Strengthen Awareness on the Rights
of The Child’ (26 December 2019), <https://aichr.org/news/aichr-holds-dialogue-to-strengthen-awareness-on-the-rights-of-the-
child/>.

115 Committee on the Rights of the Child, General Comment No.12 (2009) The right of the child to be heard, 51 sess, UN Doc

CRC/CIGC/12 (20 July 2009).



https://aichr.org/news/aichr-holds-dialogue-to-strengthen-awareness-on-the-rights-of-the-child/
https://aichr.org/news/aichr-holds-dialogue-to-strengthen-awareness-on-the-rights-of-the-child/

as a primary consideration.!’® Recommendations arising from the dialogue will provide
inputs into national and regional policy, and include a recommendation to reinforce efforts
to educate children about their rights.

Examples of children and youth expressing their views on environmental affairs can
be found across all Review Countries

4.5 All of the Review Countries are parties to the CRC,7 which recognises that children who
are capable of forming their own views should have the right to express their views freely on
all matters that affect them, and that such views should be considered.!®

4.6 Examples were found in all Review Countries of children and youth expressing their views
on environmental affairs via organisations, events, and initiatives that were led by or
focussed on the active engagement and participation of children and youth. There were
particularly clear and accessible examples of children and youth expressing their views on
the subject of climate change. Examples include:

@ In Cambodia, the student and rural youth organisation Cambodian Youth
Network!!® works to “increase youth participation and civic engagement in
Cambodia to promote children’s rights, natural resource and environmental rights,
and human rights”*?° and has been active in calling for national environmental
reforms.2!

(b) In Fiji, Project Survival Pacific is a youth-led movement that lobbies, raises
awareness, and educates communities on climate change and sustainable
development.?2 The Fiji YouthSpeak Forum 2018 brought together youth leaders
to discuss and determine action aligned with SDGs 13 and 14 to fight climate
change and to sustain life below water.'?® Individual activists 12-year-old Timoci
Naulusala and 10-year-old Shalvi Shakshi advocated for urgent climate action at
the UNFCCC COP23.%?* Naulusala subsequently advocated for the same at the
inaugural UN Youth Climate Summit, in 2019.1%

(c) In Indonesia, children and youth protested in the student-led Global Climate Strike
in Jakarta, in advance of the UN Climate Action Summit 2019.%2 Nominated youth

116 Committee on the Rights of the Child, General Comment No.14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration, 62" sess, UN Doc CRC/C/GC/14 (29 May 2013).

117 See para 1.3 above.

118 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2
September 1990) art 12(1). See also, UNSR HRE Report (n 3) [47] — [50].

119 See generally Cambodia Youth Network <www.cyncambodia.org/about-us/>.

120 Raksmey Hong, Cambodian Youth Network works on civic engagement in society (The Phnom Penh Post, 2 December
2019) <https://www.phnompenhpost.com/lifestyle-around-ngos/cambodian-youth-network-works-civic-engagement-society>.
121 See eg, Pech Sotheary, Youths call for more environmental reforms (Khmer Times, 4 June 2018)
<https://www.khmertimeskh.com/496722/youths-call-for-more-environmental-reforms/>.

122 Climate Action Network International, Project Survival Pacific < http://www.climatenetwork.org/profile/member/project-
survival-pacific>.

123 See, Fiji YouthSpeak Forum 2018, Empowering Youth: From decisions to actions focusing on SDG13 & SDG14
<https://www.unifiji.ac.fj/wp-content/uploads/2018/04/Fiji-Youth-Speak-Forum-2018-Event-Flyer_West.pdf>; Vilimaina
Nagelevuki, Youth speak on climate change (Fiji Times, 28 April 2018) <https://www.fijitimes.com/youth-speak-on-climate-
change/>.

124 COP23 Fiji, Timoci & Shalvi — Fiji’s youngest climate stars <https://cop23.com.fj/timoci-and-shalvi-fijis-youngest-climate-
stars/>; Straits Times, Why a 12-year-old Fiji boy is the new face of UN climate change (16 November 2017)
<https://www.straitstimes.com/world/europe/world-leaders-plead-for-climate-action-at-un-forum-but-its-a-12-year-old-boy-who-
drives>.

125 The Fijian Government, Youth climate advocate calls on world leaders to act against climate change (22 September 2019)
<https://www.fiji.gov.f/Media-Centre/News/YOUNG-CLIMATE-ADVOCATE-CALLS-ON-WORLD-LEADERS-TO-A>.

126p Muh. Ibnu Aqil , 'We don't have a spare planet’, students demand action as Indonesia joins global climate strike (Jakarta
Post, 21 September 2019) <https://www.thejakartapost.com/news/2019/09/20/we-dont-have-a-spare-planet-students-demand-
action-as-indonesia-joins-global-climate-strike.html>; Phillip Gass, Indonesians are demanding climate action — How can the
government answer their calls? (International Institute for Sustainable Development, 17 October 2019)
<https://www.iisd.org/blog/indonesians-demanding-climate-action>.
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leaders participated in and advocated for climate action in the UN Youth Climate
Summit in 2019.*%” The student-founded organisation KOPHI organises events,
campaigns and conservation activities aimed at engaging Indonesian children and
youth in environmental issues and sustainable development.1?®

(d) In Mongolia, 14-year-old Nomundari is a climate activist who has advocated for
action against air pollution and climate change at the UN and has coordinated
climate change demonstrations in Mongolia.'?® Primary school children at ISU
Ecovengers work with community advocates and local and international
organisations on issues arising in the local and global environment.*30

(e) In Viet Nam, children, youth and parents participated in global climate strikes from
Ho Chi Minh City, which was initiated by Viethamese youth Huyen Phan.3! In
2018, youth groups organised flash mobs to demand action on climate change.%?
Students and youth at the Viet Nam Climate Leadership Camp organised by
350.0rg undertook training on how to design strategic climate change campaigns,
mobilise resources, and conduct communications and advocacy.

4.7 It is difficult to assess the extent to which the expression of views by children and youth is
subsequently considered by relevant decision-makers across the Review Countries.
Further, it was challenging to locate examples of children and youth expressing their views
on environmental matters in Review Countries such as Mongolia and Viet Nam. It is unclear
whether this was a result of lower levels of engagement and participation, or other factors
that might contribute to fewer documented examples.

Children and youth are also trivialised, dismissed or obstructed in their attempts to
express their views on environmental affairs

4.8 While examples of children and youth expressing their views on environmental affairs were
found across all Review Countries, the mission of the former UNSR HRD in Mongolia
highlights that children and youth still experience being dismissed or trivialised by adults and
authorities when trying to address matters that affect their rights — including the quality of
their education or issues relating to climate change.'3* For example, the former UNSR HRD
reports that children in Mongolia were unable to organise a ‘Fridays for Future’
demonstration to campaign for human rights and against climate change, as the Governor
of Ulaanbaatar city was not forthcoming with the detail needed to approve a demonstration
under local legislation. 3%

127 UNESCO, Indonesian youth activists press for action on climate emergency (28 September 2019)
<https://en.unesco.org/news/indonesian-youth-activists-press-action-climate-emergency>.

12835ee generally, Koalisi Pemuda Hijau Indonesia (KOPHI) <http://kophi.or.id/>.

129 World Vision, Tackling air pollution and climate change in Mongolia (12 July 2019) <https://www.wvi.org/stories/it-takes-
world/tackling-air-pollution-and-climate-change-mongolia>;T Baljmaa, SDG advocates in Mongolia recognized (Montsame, 23
December 2019) <https://www.montsame.mn/en/read/210580>.

130 See generally, ISU Ecovengers, Who are we? What do we do? <http://isuecovengers.weebly.com/>.

131 350.0rg East Asia, Vietnamese youth demand urgent climate action (27 September 2019) <https://world.350.0rg/east-
asia/vietnamese-youth-demand-urgent-climate-action/>.

132 Colin Drury, Rise for Climate: Protesters take to streets across the planet to demand action on environment (Independent, 8
September 2018) <https://www.independent.co.uk/news/uk/home-news/rise-for-climate-protests-environment-action-sydney-
vietnam-durham-uk-a8528786.html>.

133 350.0rg, Vietnamese youth who rise for climate (23 August 2018) <https://350.0rg/vietnamese-youths-who-rise-for-climate/>.
134 Michel Forst (UN Special Rapporteur on the Situation of Human Rights Defenders), Visit to Mongolia 30 April — 13 May
2019: End of mission statement (UN OHCHR)
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=24603&Lang|D=E>.

135 |bid.
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Practices that promote child and youth engagement and participation in
environmental affairs are found in all Review Countries

4.9 Various strategies, initiatives and other practices to support child and youth engagement
and participation in environmental affairs were found across the Review Countries. For
example:

(a) In Cambodia, the Impact Hub in Phnom Penh aims to empower youth and start-
ups to solve social and environmental problems through entrepreneurship and
leadership.**® The Impact Hub’'s programmes, including Youth Eco Labs and
SmartSpark, support young people with innovative ideas to tackle issues relating
to the environment and sustainable development.t3’

(b) In Indonesia, the eco-schools project run by the Indonesia Green Action Forum
teaches children and adolescents in the early stages of education about current
environmental issues in Indonesia and strategies to combat those issues.*® An
indigenous school network, coordinated by the Indigenous People’s Alliance of the
Archipelago,’® facilitates afternoon learning clubs on cultural traditions, including
indigenous conservation practices.

Most of the Review Countries recognise participatory rights of children and youth in
environmental decision-making

410 The Committee on the Rights of the Child identifies the right of children to be heard and
taken seriously as one of the fundamental values of the CRC.*° The UNSR HRE also
outlines the importance of children contributing their perspectives and experiences in
respect of environmental harm.4

411 Legislation or policy in all of the Review Countries except Cambodia recognises the rights
of children and youth to participate in decision-making, which is pertinent to children’s right
to be heard and taken seriously with respect to their right to a healthy environment. For
example:

€) In Fiji, youth leaders appointed to the National Youth Council of Fiji have partnered
with the Government of Fiji to participate in policymaking processes for children
and youth, address youth development issues, and to build the capacity of all youth
services in Fiji.14?

(b) In Indonesia, every person is entitled to participate in environmental decisions to
fulfil their right to a healthy environment.?*® Communities also possess the right to
actively participate in environmental protection and management, including

136 See generally, Impact Hub Phnom Penh, About Us <https:/phnompenh.impacthub.net/about-us/>.

137 See Impact Hub Phnom Penh, SmartSpark (Social Welfare) <https://phnompenh.impacthub.net/smartspark/>.

138 UNESCO, Indonesian eco-schools to educate the youth on environmental issues
<https://en.unesco.org/greencitizens/stories/indonesian-eco-schools-educate-youth-environmental-issues>.

138 Grace Susetyo, Indonesia’s indigenous schools initiate participatory conservation (Landscape News, 22 May 2018)
<https://news.globallandscapesforum.org/27518/indonesias-indigenous-schools-initiate-participatory-conservation/>; see
generally, AMAN (Aliansi Masyarakat Adat Nusantara) <https://www.aman.or.id/>.

140 Committee on the Rights of the Child, General Comment No.12 (2009): The right of the child to be heard, 51% sess, Geneva,
25 May—12 June 2009, UN Doc CRC/C/GC/12 (20 July 2009).

141 UNSR HRE Report (n 3).

142 See, eg, The Fijian Government, National Youth Council of Fiji applauded (24 January 2016) <https://www.fiji.gov.fi/Media-
Centre/News/NATIONAL-YOUTH-COUNCIL-OF-FIJI-APPLAUDED>; Vilisi Nawagatabi, New members of Fiji Youth Council
announced (Fiji Village, 6 December 2019) <https://ffijivillage.com/news/New-members-of-Fiji-Youth-Council-announced--
s592kr/>.

143 Environmental Protection and Management Law No 32/ 2009 (Indonesia) art 65(2).
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through making suggestions, complaints or reports to relevant decision-makers. 4
Notably these rights do not appear to consider child-specific concerns.

(© In Viet Nam, the Law on Children recognises the rights of children to participate in
the formulation and implementation of policies, legal documents and development
plans as they relate to children.'#® Further, in 2015 the Prime Minister issued a
decision aimed at promoting children’s right to participate in the development of
legal instruments.'#® The Ministry of Labour, Invalids and Social Affairs has also
recently been engaged in creating and organising children’s forums to facilitate the
collection of children’s opinions on issues about or relating to children.#

412 This study did not consider the extent to which the inputs of children in decision-making for
environmental matters were actually considered. This topic is therefore proposed as a
priority issue for further consideration.

Environmental human rights defenders should be protected from reprisals across all
Review Countries

413 The existence of a law recognising children’s rights to participate in environmental decision-
making or to express their views on environmental affairs is no guarantee of effectiveness
where there is inadequate protection from reprisals. As mentioned at 3.12(d) above, there
are concerns about inadequate protection for individuals and organisations that act to
promote or protect children’s right to a healthy environment across the Review Countries.

414 The UNSR HRD has expressed concerns around the protection of human rights defenders
in Mongolia, including environmentalists and child rights defenders who have been subject
to intimidation, discrimination, and stigmatisation, with some dying in circumstances that are
still to be properly investigated.*® Similar concerns have been reported in relation to the
protection of environmental activists in Cambodia,'*® Indonesia®® and Viet Nam.*5!

Most of the Review Countries recognise rights to environmental education in
legislation or policy

4.15 All of the Review Countries except Cambodia recognise rights to environmental education
through legislation or policy. These rights are typically directed at children rather than the
general public. For example:

@ In Fiji, thematic issues of climate change and the environment are incorporated
into the national curriculum?®>? by way of a national climate change policy,*>3 which

144 |bid art 70.

145 Law on Children, Law No. 102/2016/QH13 (Vietnam) art 74.

146 Decision 1235/QD-TTg, 3 November 2015. The Decision, in approving the programme to promote child participation during
2016-2020, sets the following targets: (i) all laws and policies related to children at central level must involve the participation of
children, and (ii) 90% of decisions made by schools must ensure children are consulted and 90% of decisions made by
communities should involve child consultations.

147 Socialist Republic of Viet Nam Ministry of Labour — Invalids and Social Affairs, Children's Forum - activities for children's
representatives to express children's opinions and aspirations (20 June 2019)
<http://old.molisa.gov.vn/vi/Pages/chitiettin.aspx?IDNews=29705>.

148 Michel Forst (UN Special Rapporteur on the Situation of Human Rights Defenders), Mongolia: UN expert warns against
setbacks in rule of law and shrinking space for civil society (UN OHCHR, 13 May 2019),
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=24604&LanglD=E>.

149 See, eg, Human Rights Watch, Cambodia: Environmental activists harassed (20 March 2020)
<https://www.hrw.org/news/2020/03/20/cambodia-environmental-activists-harassed >.

1%0 See, eg, Human Rights Watch, Indonesia: Investigate environmental lawyer’s death (10 October 2019)
<https://www.hrw.org/news/2019/10/10/indonesia-investigate-environmental-lawyers-death>.

151 See, eg, BBC News, Vietnamese blogger jailed for environmental reports (28 November 2017)
<https://www.bbc.com/news/world-asia-42153142>; Human Rights Watch, Vietnam: 6 activists headed to prison (14 March
2019) <https://www.hrw.org/news/2019/03/14/vietnam-6-activists-headed-prison>.

152 Republic of Fiji Ministry of Economy, Transforming Fiji: 5-Year & 20-Year National Development Plan (November 2017) 35.

153 Republic of Fiji National Climate Change Policy 2018-2030.
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recognises that “Fiji’s education system must deliver the tools required for an
intergenerational response to climate change”,'> and to ensure that national
education supports long term capacity building and employment transitions to a
“climate ready workforce”.1>®

(b) Mongolia’s environmental protection legislation recognises a duty to ensure that
national educational systems include environmental protection and ecological
training®®® and that environmental protection courses and skills are targeted at
children at pre-school and secondary school institutions.'” In its national
sustainable development plan Mongolia also aims to educate all citizens on coping
with climate change.%®

(c) In Viet Nam, environmental protection legislation requires the national curriculum
to convey environmental content.!® Through its sustainable development
strategy,'®® Viet Nam aims to accelerate public awareness of sustainable
development and the protection of the environment by integrating these thematic
issues into the national curriculum.®! Students are also expected to participate in
“environmental protection activities suitable to their age groups, health and
ability”.*62 In May 2019, the Viet Nam Ministry of Natural Resources and
Environment and Ministry of Education and Training signed a joint programme to
improve environmental protection education, training, and awareness raising.16

4.16 While Cambodia does not appear to recognise children’s right to an environmental education
in legislation or policy, its government ministries are collaborating to promote environmental
education. For example, in June 2018 the Ministry of Environment requested that the
Ministry of Education incorporate environmental issues into the national school
curriculum.?®* It is unclear if these requests were implemented.

417 Notably, child and youth delegates from across the Region called for greater integration of
environmental education in national curriculums at the second CERI expert consultation.%

%4 |bid, 17 fn 1.

%5 |bid, 72.

1% Environmental Protection Law 1995 (Mongolia) art 36(1).

157 |bid, art 36(2)(1).

1%8 State Great Hural of Mongolia, Mongolia Sustainable Development Vision 2030 (2016) <https://www.un-
page.org/files/public/20160205_mongolia_sdv_2030.pdf> 30, 2.3.2, Objective 1.

159 | aw on Environmental Protection 2014 (Viet Nam) art 155(1).

160 Decision No. 432/QD-TTg (12 April 2012) (Viet Nam); adopting Viet Nam Sustainable Development Strategy for 2011-2020.
161 1bid [I1.3].

162 _Law on Education No. 38/2005/QH11 (Viet Nam) art 85(3).

163 VViet Nam Environment Administration, Signing a coordinated program on environmental protection between MoNRE and
MOET in the period of 2019 — 2025 (12 May 2019)
<https://web.archive.org/web/20191022152722/http://vea.gov.vn/en/news/news/Pages/Signing -a-coordinated-program-on-
environmental-protection-between-MONRE-and-MoET-in-the-period-0f-2019-2025.aspx>.

164 Pech Sotheary, ‘Push for environment education’ Khmer Times (online, 6 June 2018)
<https://www.khmertimeskh.com/497326/push-for-environment-education/>.

165 See Global Initiative on Advancing Children’s Right to a Healthy Environment, Outcome Report for the Regional Expert
Consultation for East Asia and the Pacific, Bogor, Indonesia: 22-23 October 2019 <https://www.childrenvironment.org/reports>

19.
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All of the Review Countries recognise public rights of access to environmental information yet
practical accessibility for children remains a challenge

4.18 Rights of public access to environmental information are recognised to some degree across
each of the Review Countries.*%® For example:

@ In Fiji, there are significant constitutional and legislative avenues to access
environmental information.*®’ It is unclear, however, whether children can easily
access such information in practice. In the context of climate change, Fiji
recognises that barriers to accessing information remain, due to insufficient
availability of relevant data and the need to improve how information is
communicated to local-level stakeholders.%8 One approach taken by Fiji has been
to collaborate with other Pacific island nations to create a network of national
environmental data portals, which is used for environmental monitoring,
evaluation, forecasting and reporting.%°

(b) In Mongolia, the Ministry of Environment and Tourism hosts an extensive website
which provides public access to national environmental data, including databases
on forest management, air pollution, special protected areas and environmental
laws.'® However, it is unclear whether the data on this website is frequently
updated to keep stakeholders informed of recent developments.

(c) In Viet Nam, the Ministry of Natural Resources and the Environment is responsible
for collecting and maintaining environmental information in a national database, ™
which must be adequately updated to meet public interest and environmental
protection needs.'’? Certain environmental impact assessments, details of
emission sources, treatment of waste, and areas suffering from particularly serious
pollution, environmental degradation or at risk of environmental incidents must be
published in a publicly accessible way.'"

4.19 There remain challenges to the practical accessibility of updated environmental information,
especially for children. The recent launch of RightsApp’ in Viet Nam, a mobile app that
allows users to search international human rights treaties and declarations by topic in
Vietnamese,'” may offer a helpful precedent to facilitate access to environmental
information and law, as well as other elements of children’s right to a healthy environment.

166 See Figure 4 above and Analysis Matrices from page 47 of this Paper.

167 See, eg, Constitution of the Republic of Fiji (Fiji) art 25; Information Act 2018 (Fiji) ss 5-6; Environment Management Act
2005 (Fiji) ss 10, 17, 22, 34; Environment Management Regulations (Fiji) reg 30; Climate Action Trust Fund Act (COP 23
Presidency Trust Fund Act 2017) (Fiji) s 8; Natural Disaster Management Act 1998 (Fiji) ss 5, 8, 18 and 21.

188 Government of the Republic of Fiji, Republic of Fiji National Adaptation Plan: A pathway towards climate resilience (2018)
29-30.

189 SPREP, Inform Data Portals <https://www.sprep.org/inform/data-portals>.

170 Government of Mongolia, Ministry of Environment and Tourism <https://www.mne.mn>.

171 Law on Environmental Protection 2014, No. 55/2014/QH13 (Viet Nam) art 129(1).

172 |pid art 128(2).

173 |bid art 131.

174 RightsApp is the product of a partnership between the Australian Human Rights Commission, legal research company
LexisNexis, and the Ho Chi Minh Academy of Palitics.

175 Australian Human Rights Commission, Mobile human rights app now in Vietnamese (27 August 2019),
<https://www.humanrights.gov.au/about/news/mobile-human-rights-app-now-vietnamese>.
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Priority issues for further consideration
4.20 Issues to consider at a national level across the Region include:

€) Whether there is sufficient public awareness, understanding and protection of
human and children’s rights defenders and environmentalists.

(b) The role of children and youth in disseminating environmental education and best
practice amongst their communities.

(c) Whether the content of national environmental education curriculums is sufficient
to educate children on their environmental rights.

(d) The use of social media platforms or online apps to facilitate environmental
education or access to environmental information, e.g. RightsApp.1"®

(e) The extent to which children’s views and participation in decision-making on
environmental matters are considered.

()] Identifying which ministries are mandated to collect, update and disseminate
environmental information.

(9) Whether national human rights institutions can be enlisted to promote awareness
of children’s right to a healthy environment.

176 See para 4.19 above.
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Children’s right to a healthy environment
and the role of the business sector

The business sector has a responsibility to respect children’s right to a healthy
environment

51 It is well recognised that businesses have a responsibility to respect children’s rights,'’” as
well as human rights in general.*”® Children’s experiences differ to those of adults when their
rights are adversely affected by the operations and activities of business enterprises.'’® For
example, children are often politically voiceless, it is typically difficult for children to secure
remedies through the courts or other mechanisms, and childhood is a unique state of
development such that a breach of children’s rights can have enduring lifelong
consequences.* Therefore, any consideration of the adverse impact of business activities
on children’s rights requires an appreciation of child-specific concerns. The Children’s Rights
and Business Principles®®® provide a framework for understanding and addressing the
impact of business on the rights and well-being of children,*®? and expressly recognise that
all businesses should respect and support children’s rights in relation to the environment. 83

Only one of the Review Countries participated in recent negotiations on a draft
multilateral treaty on business activities and human rights

5.2 In light of the growing recognition of the impact that business activities can have on human
rights, the international community is developing a treaty to regulate this activity. In 2014,
the Human Rights Council established an open-ended intergovernmental working group
(OEIGWG) on transnational corporations and other business enterprises, with a mandate to
“‘elaborate an international legally binding instrument to regulate, in international human
rights law, the activities of transnational corporations and other business enterprises”.'84

5.3 The latest OEIGWG session in 2019 involved substantive intergovernmental negotiations
on a revised draft treaty.'®® The current draft protects and promotes children’s right to a
healthy environment through express recognition of the heightened risks of business-related
human rights violations in relation to children,® and by defining “human rights violations or
abuse” to include the violation of environmental rights by a State or business enterprise. 8’
Of the Review Countries, only Indonesia participated in the recent revised draft treaty
negotiations.8

177 See Committee on the Rights of the Child, General Comment No.16 (2013) on State obligations regarding the impact of the
business sector on children’s rights, UN Doc CRC/C/GC/16 (17 April 2013);UNSR HRE Report (n 3) [62].

178 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect
and Remedy" framework (2011) <https://www.unglobalcompact.org/library/2>.

179 Committee on the Rights of the Child, General Comment No.16 (2013) on State obligations regarding the impact of the
business sector on children’s rights, UN Doc CRC/C/GC/16 (17 April 2013) [I].

180 |bid.

181 Children’s Rights and Business Principles (2012) <https://www.unglobalcompact.org/library/63>. These principles were
developed by Save the Children, the United Nations Global Compact and UNICEF.

182 |bid 2.

183 |bid Principle 7.

184 Human Rights Council, 26/9 Elaboration of an international legally binding instrument on transnational corporations and
other business enterprises with respect to human rights, 26" sess, Agenda Item 3, UN Doc A/HRC/RES/26/9 (14 July 2014).
185 Human Rights Council, Report on the fifth session of the open-ended intergovernmental working group on transnational
corporations and other business enterprises with respect to human rights, 43" sess, Agenda Item 3, UN Doc A/HRC/43/55
(9 January 2020).

186 Open-ended Intergovernmental Working Group (OEIGWG), Legally Binding Instrument to regulate, in international human
rights law, the activities of transnational corporations and other business enterprises (OEIGWG Chairmanship Revised Draft
16 July 2019) preamble, arts 5(3)(b), 14(4).

187 |bid art 1(2).

188 |bid annex I.
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ASEAN Review Countries are building recognition of the link between business
sector activities and children’s rights and the environment

5.4 ASEAN member States Cambodia, Indonesia and Viet Nam are building recognition of the
links between the activities of the business sector and children’s rights and the environment.
Through the AICHR, ASEAN member States have participated in annual interregional
dialogues in recent years, to share best practices and to take stock of progress on business
and human rights, including children’s rights and environmental concerns.'® It is unclear
whether issues specifically relating to children’s right to a healthy environment were raised
during these dialogues.

None of the Review Countries have published a National Action Plan on business and
human rights (NAP BHR) and only two Review Countries are developing one

55 A NAP BHR is an “evolving policy strategy developed by a State to protect against adverse
human rights impacts by business enterprises in conformity with the UN Guiding Principles
on Business and Human Rights”.*®® The UNGPs*®! are authoritative guidelines for countries
and business enterprises to prevent, address and remedy adverse human rights impacts
linked to business activity. The UN Working Group on Business and Human Rights has
strongly encouraged all countries to develop, enact and update a NAP BHR to disseminate
and implement the UNGPs. 1%

5.6 A NAP BHR provides an opportunity for countries to reinforce their policy position on
respecting, protecting and fulfilling children’s right to a healthy environment, while providing
the business sector with clear guidance on expectations where business activities have the
potential to impact children’s right to a healthy environment.

5.7 None of the Review Countries have published a formal NAP BHR, although Indonesia
published a recommended NAP BHR in 2017. Only two Review Countries are in the process
of developing a formal NAP BHR, as follows:

@ In Indonesia, the government established a focus group in 2019 to develop a
formal NAP BHR.!®® In 2017, the National Commission on Human Rights
(Komnas HAM) and civil society organisation Institute for Policy Research and
Advocacy (ELSAM) launched a recommended NAP BHR,*** making Indonesia the
first country in the region to initiate a NAP BHR process via its national human
rights institution.'®® This recommended NAP BHR was developed through
extensive consultation with stakeholders across government, business and civil
society, including children’s rights groups. Notably, it highlights the special
attention that should be paid to children and details the international and national
legal basis for doing so. Itis unclear how the recommended NAP BHR is informing

189 See ASEAN, ASEAN pushes forward on upholding human rights in economic pursuit (13 June 2019)
<https://asean.org/asean-pushes-forward-upholding-human-rights-economic-pursuit/>; ASEAN, ASEAN promotes human
rights-abiding business practices (12 June 2018) <https://asean.org/asean-promotes-human-rights-abiding-business-
practices/>.

190 UN Working Group on Business and Human Rights, Guidance on National Action Plans on Business and Human Rights
(2016) <https://www.ohchr.org/Documents/Issues/Business/UNWG_NAPGuidance.pdf> i.

191 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect
and Remedy" framework (2011).

192 United Nations Human Rights Office of the High Commissioner, State national action plans on Business and Human Rights
<https://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx>.

193 National Action Plans on Business and Human Rights, Indonesia (May 2017) <https://globalnaps.org/country/indonesia/>.
194 Komnas HAM and ELSAM, National Action Plan on Business and Human Rights (May 2017) <https://globalnaps.org/wp-
content/uploads/2017/11/nap-indonesia.pdf>.

1% Sekar Banjaran Aji, Developing a National Action Plan on a polycentric governance: Case of Indonesia (Cambridge Core
Blog, 2 August 2019) <https://www.cambridge.org/core/blog/2019/08/02/developing-a-national-action-plan-on-a-polycentric-

governance-system-case-of-indonesia>.
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the current development of a formal NAP BHR, although Indonesia recently
confirmed in the Asia Session at the 2019 UN Forum on Business and Human
Rights that the protection of the rights of children comprises one of the four priority
areas for the development of the formal NAP BHR.!%® In the interim, the
recommended NAP BHR will guide how Komnas HAM addresses business-
related human rights complaints.'®” Komnas HAM has also committed to working
with the government to develop the recommended NAP BHR into national law.%

(b) In Mongolia, a multi-stakeholder working group was established in 2019 to
formulate a NAP BHR,*® which is expected to be published by early 2021.2%° |t is
unclear the extent to which that NAP BHR will address child-specific or
environmental concerns.

None of the Review Countries clearly reference key international standards on the
impacts of business activity on children’s rights in national law or policy, but other
measures do exist

5.8 The former UNSR HRE outlines that respecting the right of the child to be free from
environmental harm requires businesses to comply with the UNGPs, Children’s Rights and
Business Principles and the recommendations of the Committee on the Rights of the Child
in its General Comment 16.2°* We were unable to identify any clear reference to these
standards in the binding law or policy of any of the Review Countries, as indicated in the
gap analysis at Figure 4.

5.9 However, other measures and initiatives exist across the Review Countries to promote
awareness of international standards addressing the risk of adverse children’s rights impacts
from business activity. For example, Indonesia’s recommended NAP BHR references each
of the international standards discussed at 5.8 above.

5.10 Further, IGO partnerships with the public and private sector in many of the Review Countries
are raising awareness of these international standards. For example, in Mongolia, UNICEF
has partnered with business platforms, NGOs and key industries to provide capacity building
and technical assistance on implementing the Children’s Rights and Business Principles.
UNICEF has also provided technical inputs to develop a Model Community Development
Agreement with the Mongolian Ministry of Mining, to ensure that children’s rights are
appropriately considered in mining developments.?%?

Clear examples of regulating business to ensure protection from environmental harm
were identified in most Review Countries

5.11 Recognising that States typically seek to minimise the risk of adverse impacts from business
activities through a variety of legislative and regulatory measures, there are existing laws
across the Review Countries that directly and indirectly regulate business respect for

1% United Nations Development Programme Asia and the Pacific, Highlights from the Asia Session at the 2019 UN Forum on
Business and Human Rights (13 January 2020) <https://www.asia-
pacific.undp.org/content/rbap/en/home/presscenter/articles/2019/2019unBHRforumgeneva.html>.

197 Komnas HAM Regulation No. 1 of the year 2017 on Ratification of the National Plan of Action on Business and Human
Rights (Indonesia) art 2.

198 pid.

19 Montsame Mongolian News Agency, Views exchanged on collaboration for business and human rights (8 April 2020)
<https://montsame.mn/en/read/221439>.

200 National Action Plans on Business and Human Rights, Mongolia <https://globalnaps.org/country/mongolia/>.

201 Committee on the Rights of the Child, General Comment No.16 (2013) on State obligations regarding the impact of the
business sector on children’s rights, UN Doc CRC/C/GC/16 (17 April 2013).

202 UNICEF Mongolia, Children’s Rights and Business Principles (CRBP) <https://www.unicef.org/mongolia/child-rights-and-

business-principles-crbp>.
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children’s right to a healthy environment by ensuring protection from environmental harm.
While a full assessment of these laws was beyond the scope of this study, clear examples
are identified in Indonesia and Mongolia:

€) In Indonesia, under the Environmental Protection and Management Law,
businesses are required to undertake an environmental risk analysis for any
activity that may substantially impact the environment or human health and safety,
and must also undertake periodical environmental audits.?’® There is no express
requirement to consider child-specific concerns in this legal regime.

(b) In Mongolia, the Law on Environmental Impact Assessments?®* and the
Environmental Protection Law?® establish comprehensive regulations for the
business sector to undertake environmental impact assessments to minimise and
mitigate any adverse effects to human health and the environment. Public
participation requirements mean that local communities affected by a proposed
project must be consulted,?% although consideration of child-specific concerns are
not expressly identified in this regime.

Inconsistent implementation, monitoring and enforcement of national law and policy
undermines the regulation of business activities impacting children’s right to a
healthy environment

5.12 While core legal frameworks to regulate business and human rights such as NAP BHRs are
being developed by some Review Countries, inconsistent implementation and enforcement
of existing legal frameworks across the Review Countries undermines the regulation of
business respect for children’s right to a healthy environment.

5.13 For example, while Mongolia has enacted detailed environmental protection and
environmental impact assessment laws that regulate business activities, the UNSR HRE
reports repeated failures to implement, monitor and enforce these laws.?” Examples
include: (i) unregulated water pollution from mining and incidences of untreated sewage
being discharged into the Tuul River around Ulaanbaatar;?® (ii) environmental impact
assessment reports submitted by project proponents being “cut-and-pasted” 2*® from other
reports, such that factors specific to the project remained unconsidered; and, (iii) while
Mongolia’s legal framework requires business entities in the natural resource sector to
undertake an environmental audit every two years, only one staff member from the Ministry
of Environment and Tourism supervises the environmental audits and limited sanctions are
enforced for non-compliance. Consequently, these audits frequently result from voluntary
action by businesses and investor pressure, rather than the legal obligation.?°

5.14 As discussed at 2.19 above, the reasons for such inconsistency are complex. Relevant
factors include:

@ Institutional and financial constraints, including insufficient technical capacity
at a policymaking and implementation level, as well as poor coordination between

203 Environmental Protection and Management Law No0.32/2009 (Indonesia) arts 47 — 49.

204 _Law on Environmental Impact Assessments 2012 (Mongolia).

205 Environmental Protection Law 1995 (Mongolia).

208 Michael Aldrich and Chris Melville, Revision of environmental laws in Mongolia and its impact on the mining sector
(Lexology, 8 October 2012) <https://www.lexology.com/library/detail.aspx?g=06cbf257-305d-49ff-98ef-4154c8d0530b>.

207 See John Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment on his mission to Mongolia, HRC, 37th sess, UN Doc. A/HRC/37/58/Add.2 (2
May 2018).

208 |pid [28].

209 |pid [29].

210 |pid [31].
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government ministries that have mandates relating to children’s rights,
environmental protection and business regulation.

(b) Low levels of awareness or prioritising of the business sector’s
responsibility to respect children’s right to a healthy environment (and
children’s rights in general), as evidenced by the lack of clear policy on the issue.

(c) Challenges in balancing economic priorities against environmental
protection priorities. For example, the World Bank observes that Viet Nam and
Cambodia have experienced economic booms largely at the expense of their
natural resources.?*!

(d) Corruption creates a greater challenge for the effective implementation and
enforcement of laws regulating business activities. Cambodia and Mongolia rank
the lowest of the Review Countries in the Transparency International Corruption
Perception Index 2019, at 162 and 106 respectively.?*?

(e) The limited influence of government agencies with environmental or child
rights portfolios to promote agendas that support rights protection and
enforcement where they conflict with more powerful government agencies, as
seen in Fiji with respect to government agencies with environmental portfolios.?*3

5.15 To meet their duty to respect, protect and fulfil children’s right to a healthy environment,
governments must be able to enforce their existing laws that directly or indirectly protect that
right. This includes the regulation of businesses to promote respect for children’s right to a
healthy environment.

None of the Review Countries require ‘child-rights impact assessments’ for proposed
projects or policies

5.16 The former UNSR HRE outlines how States should require a ‘child-rights impact
assessment’ for proposed projects and policies, to ensure that corollary environmental
impacts do not interfere with the full enjoyment of children’s rights.?** While Review
Countries such as Indonesia and Mongolia clearly possess a detailed legal framework for
environmental impact assessments, requirements to appreciate child-specific concerns
through a ‘child-rights impact assessment’ were not located in binding law or policy in any
of the Review Countries. In respect of ASEAN Review Countries however, the AICHR is
reportedly exploring a regional strategy for a rights-based approach to environmental impact
assessments.2®

211 See, for Cambodia, World Bank, The World Bank In Cambodia (Web Page, 2019) available at
<https://www.worldbank.org/en/country/cambodia/overview>; for Viet Nam, World Bank Group, Country partnership framework
for the Socialist Republic of Viet Nam for the period FY18-FY22 (4 May 2017)
<http://documents.worldbank.org/curated/en/173771496368868576/Vietnam-Country-partnership-framework-for-the-period-
EY18-FY22>.

212 Transparency International, Corruption Perceptions Index 2019 <https://www.transparency.org/cpi2019>.

213 pamela Chasek, ‘Confronting Environmental Treaty Implementation Challenges in the Pacific Islands’ (2010) 6(1) Pacific
Islands Policy 1, 11-12.

214 UNSR HRE Report (n 3) [46].

215 Global Initiative on Advancing Children’s Right to a Healthy Environment, Outcome report for the Regional Expert
Consultation for East Asia and the Pacific, Bogor, Indonesia: 22-23 October 2019 <https://www.childrenvironment.org/reports>

3.



https://www.worldbank.org/en/country/cambodia/overview
http://documents.worldbank.org/curated/en/173771496368868576/Vietnam-Country-partnership-framework-for-the-period-FY18-FY22
http://documents.worldbank.org/curated/en/173771496368868576/Vietnam-Country-partnership-framework-for-the-period-FY18-FY22
https://www.transparency.org/cpi2019
https://www.childrenvironment.org/reports

Priority issues for further consideration
5.17 Issues to consider at a national level across the Region include:

€) Whether countries have published or are developing a NAP BHR. Where countries
are developing a NAP, whether there is recognition of child-specific concerns, the
Children’s Rights and Business Principles (especially Principles 3 and 7) and
requirement of ‘child-rights impact assessments’.

(b) Using the process of developing a NAP BHR to audit the national law that currently
implements the UNGPs, Children’s Rights and Business Principles and Committee
of the Rights of the Child General Comment No 16.

(c) What factors should be considered in a ‘child-rights impact assessment’.

(d) Whether the business sector has sufficient guidance and support to respect
children’s right to a healthy environment in their activities.

(e) Levels of awareness of the Children’s Rights and Business Principles across
government, businesses and other relevant stakeholders.

()] Which government agencies have a mandate relevant to regulating, monitoring,
or enforcing business respect for children’s right to a healthy environment and
whether collaboration exists between relevant agencies on this issue.

(9) Whether the current implementation, monitoring and enforcement of existing laws
is sufficient to ensure business respect for children’s right to a healthy
environment.
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Conclusions and Recommendations

On the basis of the study conducted for this Paper on children’s right to a healthy
environment, it is recommended that States in the Region:

Ensure the effective implementation and enforcement of existing
' @ : national law that directly or indirectly respects, protects and fulfils
children’s right to a healthy environment. As part of this commitment,
States in the Region are encouraged to build upon the findings in this
Paper to comprehensively audit their national law to identify the extent to
which children’s right to a healthy environment is respected, protected and
fulfilled by national law and where gaps remain. National human rights
institutions and relevant IGOs may be able to help States in the Region to
identify where their existing laws are aligned with their children’s rights
obligations. Similarly, civil society organisations may be able to help
identify where implementation and enforcement are lacking. States in the
Region are advised to swiftly enact subsidiary legislation or regulation that
is necessary to ensure the effective implementation and enforcement of
relevant primary legislation. It is recommended that government agencies
and ministries with a mandate to monitor and enforce relevant law are
identified and encouraged to create cross-governmental links, to ensure a
cohesive approach that avoids duplicated effort. States in the Region are
urged to allocate specific and adequate resources, including budget,
personnel, and technical capacity, to ensure that national laws pertaining
to children’s right to a healthy environment are effectively implemented
and enforced.

) . Develop regional guiding principles on children’s right to a healthy
% environment to provide practical guidance to inform and assist children,
Tt policymakers, judicial decision-makers, businesses and other relevant
stakeholders with consistent implementation and enforcement of
children’s right to a healthy environment. It is recommended that the
development of guiding principles brings together experts on children’s
right to a healthy environment, along with key stakeholders from relevant
government agencies, policymakers, courts, the business sector, civil
society organisations and IGOs focussed on children’s and environmental
rights. It is further recommended that the development process ensures
the meaningful participation of children and requires public consultation.
Publication of any guiding principles should include a child-friendly
version. Any guiding principles developed at a regional level should take
account of and be consistent with efforts to develop normative and
practical guidance on children’s right to a healthy environment at an
international level, including the efforts of the CERI under the auspices of
the UNSR HRE, IGOs such as the OHCHR, UNICEF and UNEP, as well
as any general comment issued by the Committee on the Rights of the
Child on this topic. Further, it is strongly advised that any guiding principles
are informed by the obligation of non-discrimination under the CRC, to
ensure that the rights of children most vulnerable to environmental harm
are adequately considered.




Raise public awareness of the nexus between children’s rights and
the environment at a regional and national level. States in the Region
are encouraged to identify which ministries are responsible for collecting,
updating and disseminating environmental information and to allocate
sufficient resources to those ministries to ensure that such responsibilities
are effectively implemented. States in the Region are urged to raise
awareness of children’s right to a healthy environment through regional
forums, national government, the business sector and civil society.
National human rights institutions are encouraged to adopt a multi-sectoral
approach that incorporates a focus on, and raises awareness of, the nexus
between environmental and children’s rights. It is recommended that
public information campaigns raise awareness about the content of
children’s right to a healthy environment and who the rights-holders and
duty-bearers of that right are, as well as avenues to access remedies.
Such public information campaigns must be practically accessible for
children and easy to understand. Pregnant women and parents of young
children should be a particular focus, to raise awareness about the
environmental risks to unborn children and young infants. States in the
Region are advised to assess whether the content of their respective
national environmental education curriculums is sufficient to educate
children about their environmental rights and to strengthen their capacity
to respond to environmental challenges. Children’s environmental
education should begin early, continue throughout the educational
process,?'® and comprise both formal and informal educational settings
such as schools, at home and in the community.?’

Y Develop a National Action Plan on business and human rights (NAP
l\ f’ BHR) which recognises key international standards and child-
specific concerns. States in the Region are strongly encouraged to
develop a NAP BHR and to use the development process as an
opportunity to audit whether the current implementation, monitoring and
enforcement of existing laws is sufficient to ensure business respect for
children’s right to a healthy environment. Any gaps can then be identified
and addressed. In their NAP BHR, States in the Region are strongly
recommended to include a focus on the protection of children’s rights, and
to commit to clear policy positions on implementing and disseminating key
international standards to promote business respect for children’s right to
a healthy environment; namely the UN Guiding Principles on Business and
Human Rights,?'® Children’s Rights and Business Principles (especially
Principles 4 and 7) and Committee of the Rights of the Child General
Comment No 16. Government agencies with a mandate relevant to
promoting business respect for children’s right to a healthy environment
should be clearly identified, to ensure collaboration occurs on this issue.
In developing their NAP BHR, States in the Region are urged to undertake

216 See Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment, 37" sess, UN Doc A/HRC/37/59 (24 January 2018) annex,
principle 6.

27 See Committee on the Rights of the Child, General Comment No.1 (2001), Article 29(1): The Aims of Education, Convention
on the Rights of the Child, UN Doc CRC/GC/2001/1 (17 April 2001) [13].

218 See United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations "Protect, Respect

and Remedy" framework (2011).



public consultation with a wide range of stakeholders, including children,
civil society organisations focussed on children’s rights, the business
sector and relevant government agencies. States in the Region are also
advised to ensure that the business sector has sufficient guidance and
support to respect children’s right to a healthy environment in their
activities.

Integrate the consideration of children’s rights into existing
environmental impact assessments for proposed projects and
policies. Where environmental impact assessments form a prerequisite
to implementing national policies, or infrastructure, natural resource, urban
planning and other projects, States in the Region are encouraged to
incorporate specific consideration of the impact of that policy or project on
children’s right to a healthy environment. States in the Region are advised
to also ensure that agencies and institutions responsible for conducting,
monitoring and enforcing the outcome of environmental impact
assessments are sufficiently informed about children’s right to a healthy
environment and have access to sufficient resources and capacity to
implement their responsibilities effectively.

Collaborate with neighbouring States to share best practices and
formulate effective responses to transboundary environmental harm
to the rights of children where they are not adequately addressed.
States in the Region may seek to collaborate through existing regional
mechanisms such as ASEAN, or through establishing new mechanisms
that are specifically focussed on children’s right to a healthy environment.

Ensure that children and human rights defenders, including
children’s rights defenders and environmentalists, are protected
from reprisals. States in the Region are strongly encouraged to ensure
that there is sufficient public awareness, understanding and protection of
human and children’s rights defenders and environmentalists. In
particular, children should be protected from reprisals for their participation
in environmental decision-making or for otherwise expressing their views
on environmental matters.

Request that the Committee on the Rights of the Child consider
adopting a general comment on children’s right to a healthy
environment. A general comment could provide authoritative clarification
of the application of the CRC in relation to children’s right to a healthy
environment and would assist States with implementation of their CRC
obligations.

Consider becoming parties to the Optional Protocol to the
Convention on the Rights of the Child on a communications
procedure to allow the Committee on the Rights of the Child to hear
complaints from children, groups of children, or their representatives,
where their rights under the CRC are violated. States in the Region are
also encouraged to ensure that children and youth have adequate and
effective access to national grievance mechanisms to secure a remedy for
any breach of their right to a healthy environment.
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ANALYSIS CATEGORIES TABLE | Children’s Right to a Healthy Environment

ANALYSIS CATEGORIES

Air pollution?!®

Water pollution?2°

Climate change®?*

Chemicals, toxic substances and waste?2?

Loss of biodiversity and access to nature??

Mining?%4

Children’s rights to life, health and development?

Children’s right to an adequate standard of living??®

Children’s rights to play and recreation??”

Children’s right to an environmental education??®

State obligation to collect, update and disseminate environmental information?2°
Public access to environmental information?3°

Children’s rights to express views and have them considered?3!

Participatory rights of children on environmental matters?3?
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219 For guidance, see Human Rights Council, Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable
environment, 37" sess, Agenda item 3, UN Doc A/HRC/37/58 (26 February—23 March 2018) (‘(UNSR HRE Report) paras 16-18.

220 |pid paras 19-21.

221 |bid paras 22-26.

222 |bid paras 27-29.

22 |bid para 30.

224 For guidance, see UNICEF, Child Rights and Mining Toolkit (January 2017) pages 58-65, available at <https://www.unicef.org/csr/files/FINAL_Child_Rights_and_Mining_Toolkit_060217.pdf>.

225 UNSR HRE Report (n 219) paras 32-33.

232 |bid para 49.


https://www.unicef.org/csr/files/FINAL_Child_Rights_and_Mining_Toolkit_060217.pdf

[EEY

5 Protection of children from reprisals for participating or expressing views on environmental matters?33
Effective remedies for children’s rights violation?34
Non-discrimination in children’s equal enjoyment of rights relating to a safe, clean, healthy and sustainable environment?3®

State obligation to conduct a ‘child-rights impact assessment’ for environmental impact of proposed projects?3®

©
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State obligation to conduct a ‘child-rights impact assessment’ for environmental impact of proposed policies?3”

Regulation of businesses (including State-owned) to protect children from environmental harm.23 Includes obligation for businesses to conduct ‘child-rights due
diligence’ for actual and proposed actions on the rights of children through environmental harm.?3°

Obligations on businesses to comply with the:

(a) Guiding Principles on Business and Human Rights;
(b) Children’s Rights and Business Principles;
(c) recommendations of the Committee on the Rights of the Child in its general comment No. 16.24°

State obligation to adopt/ implement environmental standards consistent with the best available science and international health and safety standards, or on the
basis of the precautionary principle?*

State obligation to cooperate with other States to address global/ transboundary harm?242

State obligation to provide access to court remedies for environmental harm by businesses in their State of incorporation as well as where the harm is alleged to
occur?*

23 |bid para 50.

234 |bid paras 51-54.
25 |bid paras 63—66.
26 |bid para 46.

27 |bid.

28 |bid paras 59-62.
2 |bid para 60

240 |pid, para 62.

241 |bid para 72.

242 |bid paras 61, 74.
243 |bid para 75.




CAMBODIA | Analysis Matrix | Children’s Right to a Healthy Environment

Clome ] e
Number of relevant national legal instruments enacted since 1989?24 iIN72eS

Number of relevant national cases since 19897246 N/A

References to children’s right to a healthy environment in the national constitution? No

n Has the country ratified the Convention on the Rights of the Child? Yes??

5 Has the country ratified the Optional Protocols on the Convention on the Rights of the Child?

248
(a) Optional Protocol on the involvement of children in armed conflict (2000) Eg; ¥:2249
(b) Optional Protocol on the sale of children, child prostitution and child pornography (2000) () No2°
(c) Optional Protocol on a communications procedure (2011)
Is the country a monist or dualist state??! If dualist, is there a national legal instrument Predominantly dualist.22The CRC has been enacted into national
enacting the Convention on the Rights of the Child into national law? law by Article 48 of the Constitution. Further, a 2007 decision of

the Constitutional Council found that the CRC is a law that must
be enforced by Cambodian courts.?%3

244 Comprises any national constitution, legislation (primary and secondary), bills, and official policy frameworks, at state and federal/ local level (if applicable) that have been located and respond to
categories set out in the Analysis Categories Table.

25 See the following orange table for Cambodia. Note that the legal instruments generally contain obligations relating to the environment for the benefit of all persons (thereby including children)
rather than specifically for the benefit of children.

246 A comprehensive case law review was not conducted as part of this study due to the limitations outlined at para 1.8 of this Paper. Case law is identified where it has been brought to the attention
of this study via consultation with UNICEF Country Offices or through the work of the UNSR HRE pro bono legal team.

247 Acceded on 15 October 1992.

248 Ratified on 16 July 2004.

249 Ratified on 30 May 2002.

20 See UN Treaty Collection, ‘Optional Protocol to the Convention on the Rights of the Child on a Communications Procedure’
<https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&lang=en>.

%1 |n monist states international treaty law is automatically incorporated into national law. In dualist states, national law must be enacted to incorporate the international treaty law at a national level.
%2 The Constitution leaves room for some uncertainty: Meas Bora, 'The 1993 Cambodian Constitution and International Law: A Normative Perspective' in Hor Peng, Kong Phallack & Jorg Menzel,

Cambodian Constitutional Law (Konrad-Adenauer-Stiftung, 2016) 69, at 78-81.

23 The Constitutional Court found: “The term ‘Laws’ as above referred to means the national laws, including the Constitution which is the supreme law, all the laws that remain in force, and the
international laws already recognized by the Kingdom of Cambodia, in particular the Convention on the Children’s Rights.”: Decision No 092/003/2007 CC.D (10 July 2007),
<https://www.ccc.gov.kh/detail_info_en.php?_txtID=453>.



https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&lang=en
https://www.ccc.gov.kh/detail_info_en.php?_txtID=453

Il. NATIONAL LEGAL INSTRUMENT (CAMBODIA) Responsive to which category??* Official English translation
available?

The Constitution of the Kingdom of Cambodia (1993) Cat 7-8: arts 31*, 48*, 73 Yes — official (FAO) — Link
Cat 1-6: art 59

Proclamation No. 484 of 2013 on Pesticide Registration Cat 4: whole No — official in Khmer — Link
and laying down lists of Banned Pesticides (2013)

Law on the Management of Pesticides and Fertilizers Cat 4: whole Yes - official (FAO) — Link
(2012)

Protected Areas Law (2008) Cat 5: whole Yes - official (FAO) — Link
Law on Water Resources Management of the Kingdom of Cat 2: whole Yes — official (FAO) — Link
Cambodia (2007)

Sub-decree for the Creation of a National Committee for Cat 3: whole Yes - official (FAO) — Link

Managing Climate Change (2006)

Law on Forestry (2003) Cat 5: whole Yes — official (FAO) — Link
Law on Mineral Resource Management and Exploitation Cat 6: whole Yes - official (FAO) — Link
(2001)

Sub-decree on the Control of Air Pollution and Noise Cat 1: whole Yes — official (FAO) — Link

Disturbance (2000)

Sub-decree on Air Pollution (1999) Cat 1: whole No — official in Khmer — Link
Sub-decree on Water Pollution Control (1999) Cat 2: whole Yes - official (FAO) — Link
12 Sub-decree on Environmental Impact Assessment Cat 12: whole Yes — official (FAO) — Link

[ ~ ol b () () =
| o

Process (1999)

254 Categories are outlined in the Analysis Categories Table on page 47 of this Paper.



http://extwprlegs1.fao.org/docs/pdf/cam117198.pdf
http://extwprlegs1.fao.org/docs/pdf/cam161035.pdf
http://extwprlegs1.fao.org/docs/pdf/cam151539.pdf
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&ved=2ahUKEwjGtfbkmeflAhVc6nMBHQIqAvwQFjADegQIARAC&url=http%3A%2F%2Fextwprlegs1.fao.org%2Fdocs%2Ftexts%2Fcam81966.doc&usg=AOvVaw370GTIcEE_MDtSNUI6vT_l
https://www.ecolex.org/details/legislation/law-on-water-resources-management-of-the-kingdom-of-cambodia-lex-faoc075723/
http://extwprlegs1.fao.org/docs/pdf/cam82015.pdf
http://extwprlegs1.fao.org/docs/pdf/cam50411.pdf
http://extwprlegs1.fao.org/docs/pdf/cam69140.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC049034
http://extwprlegs1.fao.org/docs/pdf/cam161035.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC047646
http://extwprlegs1.fao.org/docs/pdf/cam27446.pdf

13 Law on Environmental Protection and Natural Resource Cat 5: arts 6%, 7
Management (1996) Cat 1-6: art 8
Law on the Protection of Cultural Heritage (1996) Cat 5: whole
15 Law on the Establishment of the Ministry of Industry, Cat 6: whole
Mines and Energy (1996)

16 Regulations on the Creation and Designation of Protected Cat 5: whole
Areas (1993)

Petroleum Regulations (1991) Cat 6: whole

Notes
* This legal provision responds to the category and is specific to children’s rights.

Yes - official (FAO) — Link

Yes - official (FAO) — Link

Yes — official (Ecolex) — Link

Yes - official (FAO) — Link

Yes — official (Ecolex) — Link



http://www.fao.org/faolex/results/details/en/c/LEX-FAOC019300
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC065655
https://www.ecolex.org/details/legislation/law-on-the-establishment-of-the-ministry-of-industry-mines-and-energy-lex-faoc065650/?q=Law+on+the+Establishment+of+the+Ministry+of+Industry%2C+Mines+and+Energy+%281996%29
http://extwprlegs1.fao.org/docs/pdf/cam7890.pdf
https://www.ecolex.org/details/legislation/petroleum-regulations-lex-faoc040186/?q=cambodia+petroleum+regulations

FIJI'| Analysis Matrix | Children’s Right to a Healthy Environment

Number of relevant national legal instruments enacted since 1989?25 44256
Number of relevant national cases since 1989?7257 228
References to children’s right to a healthy environment in the national constitution? There is reference to a right to a healthy environment, but this right

is not specific to children.?>®

Has the country ratified the Convention on the Rights of the Child? Yes?%0

5

Has the country ratified the Optional Protocols on the Convention on the Rights of the Child?  No, Fiji has not ratified the Optional Protocols to the Convention on

. . . . . the Rights of the Child. It has signed the first two of these Optional
(a) Optional Protocol on the involvement of children in armed conflict (2000) Protocols. 261

(b) Optional Protocol on the sale of children, child prostitution and child pornography (2000)
(c) Optional Protocol on a communications procedure (2011)

Is the country a monist or dualist state?25 If dualist, is there a national legal instrument Fiji is a dualist state.?53 No single national legal instrument enacts
enacting the Convention on the Rights of the Child into national law? the CRC into domestic law.264

25 Comprises any national constitution, legislation (primary and secondary), bills, and official policy frameworks, at state and federal/local level (if applicable) that have been located and respond to
categories set out in the Analysis Categories Table.

26 See the following orange table for Fiji for more details. Note that the legal instruments generally contain obligations relating to the environment for the benefit of all persons (thereby including
children) rather than specifically for the benefit of children.

257 A comprehensive case law review was not conducted as part of this study due to the limitations outlined at para 1.8 of this Paper. Case law is identified where it has been brought to the attention
of this study via consultation with UNICEF Country Offices or through the work of the UNSR HRE pro bono legal team.

258 Note that these cases consider environmental issues relevant to the right to a healthy environment in general, rather than a child-specific right to a healthy environment.

259 See Constitution of the Republic of Fiji 2013 (“Constitution”) art 40(1): “Every person has the right to a clean and healthy environment, which includes the right to have the natural world protected
for the benefit of present and future generations through legislative and other measures”; Constitution art 1: “The Republic of Fiji is a sovereign democratic State founded on the values of— ... (h) a
prudent, efficient and sustainable relationship with nature”.

260 Ratified on 13 August 1993.

261 Fiji signed the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography on 16 September 2005 but has not ratified it: see
<https://treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280000815&clang=_en>. Fiji signed the Optional Protocol to the Convention on the Rights of the Child on the involvement of children
in armed conflict on 16 September 2005 but has not ratified it: see <https://treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280001282&clang=_en>. Fiji has not signed the Optional Protocol
to the Convention on the Rights of the Child on a communications procedure.

262 |n monist states international treaty law is automatically incorporated into national law. In dualist states, national law must be enacted to incorporate the international treaty law at a national level.
23 Constitution art 51: “An international treaty or convention binds the State only after it has been approved by Parliament.”

264 various national laws seek to give effect to the CRC, e.g. the Domestic Violence Act 2009 (Fiji) s 6(c) seeks to give effect to the CRC; the Mental Health Act 2010 (No. 54 of 2010) (Fiji) s 4(b)

requires due regard to be given to the CRC; the Family Law Act 2003 (Fiji) s 26(e) requires courts to consider the principles of the CRC.



https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280000815&clang=_en
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280001282&clang=_en

. Il. NATIONAL LEGAL INSTRUMENT (FIJI) Responsive to which category?2%° Official English translation
available?

Constitution of the Republic of Fiji (2013) Cat 3: Chapter 1 art 1(h) and art 40* Yes — official — Link
Cat 4: Chapter 1 art 1(h) and art 40*
Cat 7: Chapter 2 art 41*

1
Cat 8: Article 41*
Cat 12: Articles 25 and 150
2 Information Act (2018) Cat 11: Section 35 Yes — official — Link
Cat 12: Sections 5, 6 and 12

] Rights of Persons with Disabilities Act (2018) Cat 8: Section 46 Yes — official — Link
Cat 13: Section 30(2)*

4 Child Care and Protection Bill (2017)25¢ Cat 7: Sections 5%, 6%, 7*, 8%, 9%, 15*%, 17*, 29*, 30*, 35*, 62*, Part 5* Yes — not publicly available
Cat 8: Sections 6*, 7*, 8*, 9%, 15*, 17*, 35*, 62*
Cat 9: Section 6*
Cat 13: Section 48*
Cat 16: Sections 17*, 62(I)*
Cat 17: Section 6(h)*

COP 23 Presidency Trust Fund Act (2017) (Climate Cat 3: Section 4 Yes — official — Link
Action Trust Fund Act 2017)

Environment Levy (Budget Amendment) Act (2017) Cat 3: Sections 6, 7, 8, 9, 10, 11 and 12 Yes — official — Link
Cat 5: Sections 6 and 7

5
7 Aquaculture Bill (2016)267 Cat 2: section 5(e) Yes — official — Link
Cat 5: section 5(f)
Cat 11: section 5(g)
Cat 22: sections 5(b)-(c)
8 Forest Bill (2016)%%8 Cat 5: Sections 34 and 35 Yes - official — Link

Cat 11: Section 5
Cat 12: Section 5(j)

265 Categories are outlined in the Analysis Categories Table on page 47 of this Paper.
26 This is a draft document that is currently pending legislative approval.
%7 This is a draft document that is currently pending legislative approval.
268 This is a draft document that is currently pending legislative approval.



https://www.laws.gov.fj/ResourceFile/Get/?fileName=2013%20Constitution%20of%20Fiji%20(English).pdf
https://www.laws.gov.fj/Acts/DisplayAct/2460
https://www.laws.gov.fj/Acts/DisplayAct/2461
https://www.laws.gov.fj/Acts/DisplayAct/965
http://www.paclii.org/fj/legis/num_act/elaa2017363/
http://www.parliament.gov.fj/wp-content/uploads/2017/03/Bill-No-9-Aquaculture.pdf
http://www.parliament.gov.fj/wp-content/uploads/2017/03/Bill-No-13-Forest.pdf

Heritage Bill (2016)2¢°

Land and Water Resources Management Bill (2016)27°

International Seabed Mineral Management Act (2013)

Maritime Transport Act (2013)

Offshore Fisheries Management Act (2012)

Child Welfare Act (2010)

Human Rights and Anti-Discrimination Commission Act
(2009)

Radiation Health Act (2009)

Litter Act (2008)

Environment Management (EIA Process) Regulations
(2007)

Water Authority of Fiji Act (2007)

29 This is a draft document that is currently pending legislative approval.
270 This is a draft document that is currently pending legislative approval.

Cat 11: Sections 6* and 7

Cat 10: Section 4(b)
Cat 11: Section 4
Cat 12: Section 16

Cat 2: Sections 4(c)(ii), 10(b)(iii), 49(2)(c)
Cat 5: Section 4(c)(i)

Cat 11: Section 9

Cat 22: Section 34

Cat 2: Part 10
Cat 4: Sections 134, 135 and 137
Cat 22: Section 231

Cat 2: Section 6(f)

Cat 4: Section 6(f)

Cat 5: Part 4

Cat 11: Section 6(l)

Cat 12: Section 9(1)(g)
Cat 22: Sections 6(b), 6(d)

Cat 7: Sections 4* and 10*
Cat 13: Section 15*
Cat 16: Section 10*

Cat 16: Sections 12(b), 12(d), 12(j), 12(k), 27, 28, 33, 40, 41, 42

Cat 4: Sections 20, 21, 22, 23 and 24

Cat 4: Sections 4, 6, 7, 8, 9, 10, 12, 13, 14, 15, 17

Cat 1: Regulations 25(1)(e) and 25(2)
Cat 2: Regulations 25(1)(e) and 25(2)
Cat 11: Regulation 18
Cat 12: Regulation 18
Cat 12: Regulation 30

Cat 2: Section 7
Cat 4: Sections 7(c), 7(d), 7(g)

Yes — official —

Yes — official —

Yes — official —

Yes — official —

Yes — official —

Yes — official —

Link
Link

Link

Link

Link

Yes — official —

Yes — official —

Yes — official —

Yes — official —

Yes — official —

Link



http://www.parliament.gov.fj/wp-content/uploads/2017/03/Bill-No-10-Heritage_2.pdf
http://www.parliament.gov.fj/wp-content/uploads/2017/03/Bill-No-7-Land-and-Water-Resources-Management.pdf
https://www.laws.gov.fj/Acts/DisplayAct/2506
https://www.laws.gov.fj/Acts/DisplayAct/570
https://www.laws.gov.fj/Acts/DisplayAct/2286
https://www.laws.gov.fj/Acts/DisplayAct/924
https://www.laws.gov.fj/Acts/DisplayAct/2291
https://www.laws.gov.fj/Acts/DisplayAct/544
https://www.laws.gov.fj/Acts/DisplayAct/725
https://www.laws.gov.fj/Acts/DisplayAct/728
https://www.laws.gov.fj/Acts/DisplayAct/863

Environment Management Act (2005) Cat 2: Sections 11(1), 14, 45, 50, Part 5 Yes — official — Link
Cat 4: Sections 11(1), 14, 35, 45
Cat 5: Section 3(3)
Cat 7: Section 3(3)
Cat 10: Section 13(3)(c)
Cat 11: Sections 12, 13 and 22
Cat 12: Sections 10, 17, 22 and 34
Cat 22: Section 8

Family Law Regulations (2005) Cat 13: Regulation 73(4)(c)* Yes — official — Link
Family Law Act (2003) Cat 13: Section 122* Yes — official — Link
Natural Disaster Management Act (1998)%"* Cat 3: Sections 5, 8, 9 and 11 Yes — official — Link

Cat 12: Sections 5(b), 8(3)(h), 18 and 21

Ozone Depleting Substances Act (1998) Cat 4: Sections 8, 9, 10, 11, 12, 13, 14 Yes — official — Link
Cat 11: Section 10

Forest Act (1992) Cat 5: Sections 6, 7, 8, 23 and 28 Yes — official — Link
National Climate Change Policy 2018-2030 (2019) Cat 2: Section 3 (page 55) Yes — official — Link
Cat 3: Whole

Cat 4: Section 3 (page 50)

Cat 5: Section 3 (page 58)

Cat 10: Section 1 (page 17)*

Cat 11: Section 3 Objective 1.2, Goal 1, Points 10 and 11 (page 49)
Cat 12: Section 1 (page 31), Section 3 Objective 5.1 (page 66) and
Objective 5.2 (page 68)

Cat 17: Section 1 Policy Pillars (pages 33-34)

Cat 22: Section 1 Policy Pillars (page 35)

271 This Act is currently subject to a consultative review process to ensure that national legislative frameworks respond to present and future needs in disaster management: Vivita Matanimeka, ‘Fiji

Government review National Disaster Management Act & Plan’ (Media Release, 21/05/2018), Pacific Community, Building Safety and Resilience in the Pacific Project, available at:
http://bsrp.gsd.spc.int/index.php/2018/05/21/fiji-government-reviews-national-disaster-management-act-plan/.



https://www.laws.gov.fj/Acts/DisplayAct/728
https://www.laws.gov.fj/Acts/DisplayAct/919
https://www.laws.gov.fj/Acts/DisplayAct/919
https://www.laws.gov.fj/Acts/DisplayAct/733
https://www.laws.gov.fj/Acts/DisplayAct/726
https://www.laws.gov.fj/Acts/DisplayAct/636
http://fijiclimatechangeportal.gov.fj/sites/default/files/documents/National%20Climate%20Change%20Policy%202018%20-%202030.pdf
http://bsrp.gsd.spc.int/index.php/2018/05/21/fiji-government-reviews-national-disaster-management-act-plan/

Republic of Fiji National Adaptation Plan, A pathway
towards climate resilience (2018)

National Child Protection Strategy (2018) (Draft)?72

National Disaster Risk Reduction Policy 2018-2030
(2018) (Draft)?"3

5-Year & 20-Year National Development Plan (2017)

National Biodiversity Strategy and Action Plan for Fiji
2017-2024 (2017)

Cat 2: Section 16 (page 88)

Cat 3: Whole, Section 6 (page 38 — 39)*
Cat 5: Section 16

Cat 7: Section 13

Cat 17: Section 6 (page 38)

Cat 7: Whole*
Cat 8: Whole*
Cat 9: Whole*

Cat 13: Section 6.3 ([77])*

Cat 14: Section 6.2 ([70] and [71]), Section 6.3 ([73]?"4 and [77])*
Cat 15: [75], [76]*

Cat 17: [75]*

Cat 2: Section 1.1 (page 3), section 3.1.1, 3.2.2 (pages 78 to 79)
Cat 3:2.6,3.1.2,3.2.9
Cat 5:3.2.13,3.2.14

Cat 6: 3.2.15

Cat 7: 3.1.6*

Cat 9: 3.1.8*

Cat 10: 3.1.5*

Cat 11: 3.1.1 (page 19)
Cat 12: 2.5 (pages 15-16)
Cat 17: 1.0

Cat 22: Preamble and 2.6

Cat 2: Section 5.3 Focus Area 6 Target 8 and Strategic Area SUD5
Cat 3: Section 5.3 Focus Area 6 SUD3.2

Cat 4: Section 5.3 Focus Area 6 SUD4

Cat 5: Whole

Cat 6: Section 5.0 Focus Area 2 PA2.9, Section 5.3 Focus Area 6 —
SUD1, SUD3, SUD4, SUD5

Cat 11: Section 5.0 Focus Area 1 IK1.2

Cat 12: Section 5.0 Focus Area 1 IK1.11, Section 5.3 Focus Area 6 —

SUD4.1, SUD6.9
Cat 22: Section 1.1 Box 1.1 (page 6)

Yes — official — Link

Yes — not publicly available

Yes — not publicly available

Yes — official — Link

Yes — official — Link

272 This Strategy is a draft document that has been endorsed by the Permanent Secretary for the Ministry of Women, Children and Poverty Alleviation but has yet to be issued by the Government of

Fiji.

28 This is a draft document that is in the process of finalisation and has not yet been released by the Government of Fiji.
274 Refers to ‘vulnerable groups’, which includes ‘young people’ (see page iii of the draft Policy).


https://www4.unfccc.int/sites/NAPC/Documents/Parties/National%20Adaptation%20Plan_Fiji.pdf
https://www.fiji.gov.fj/getattachment/15b0ba03-825e-47f7-bf69-094ad33004dd/5-Year---20-Year-NATIONAL-DEVELOPMENT-PLAN.aspx
http://www.spc.int/CoastalFisheries/CFM/Document/ShowDocument/ad939724-e369-4a80-bf47-980094af51a2?attachment=False

National Humanitarian Policy for Disaster Risk
Management (2017)

Interagency Guidelines (IAG) on Child Abuse and
Neglect (2015)

Fiji's 2nd, 3™ and 4" Report on the Convention on the
Rights of the Child (2013)

Child Protection Guidelines for Healthcare Workers in
Fiji (2012)
Fiji Government News Release (13 Mar 2012)

Fiji Government News Release (02 Feb 2011)

National Youth Policy (2011)

National Solid Waste Management Strategy 2011-2014
(undated)

National Policy on Persons Living with Disabilities
2008-2018 (2008)

National Action Plan to Combat
Desertification/Desertification and to Mitigate Against
Drought (2007)

National Air Pollution Control Strategy (2007)

Cat 3: Section 2.0
Cat 11: Sections 2.0 and 3.2
Cat 12: Sections 2.0, 3.1(f), 3.1(g)

Cat 7: Whole*
Cat 8: Whole*
Cat 16: Whole*

Cat 24: Section on ‘Roles and Responsibilities of Agencies’, para 8

(page 14)*

Cat 8: Section VI(e)-(g) (pages 83-84)*
Cat 13: Section 1V(c) (page 40)*

Cat 7: Sections Il, lll and IV*

Cat 10: Paragraph 6*
Cat 14: Paragraph 5*

Cat 3: Paragraph 1*

Cat 3: Section 6.8.1*

Cat 5: Section 2.8*

Cat 7: Section 2.4*

Cat 9: Sections 2.3* and 6.3.1*
Cat 14: Section 2.8*

Cat 4: Section 4.3
Cat 22: Section 5.1

Cat 9: Strategic Policy Areas Objectives 10.1 and 10.2

Cat 1: Section 5.3

Cat 2: Sections 3.1, 3.2, 5.2, 5.3
Cat 3: Sections 5.2 and 5.3

Cat 4: Sections 3.1, 3.2, 5.2 and 5.3
Cat 5: Sections 3.1 and 5.2

Cat 6: Section 3.1 (page 27)

Cat 12: Section 5.3.9*

Cat 1: Whole
Cat 7: Section 4.5
Cat 10: Section 2.1.5

Yes — official —

Yes — not publicly available

Yes — official —

Link

Link

Yes — official — Li

Yes — official — Li

Yes — official —

Yes — official — Li

Yes — official — Li

Yes — official — Li

Yes — official — Li

Yes — official —

Link



http://www.ndmo.gov.fj/images/National%20Humanitarian%20Policy%20for%20Disaster%20Risk%20Management.final.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/468/87/pdf/G1346887.pdf?OpenElement
https://www.health.gov.fj/wp-content/uploads/2014/05/4_Child-Protection-Guidelines-for-Health-Workers-in-Fiji_2012.pdf
https://www.fiji.gov.fj/Media-Centre/News/STARTING-YOUNG-TO-PROTECT-OUR-ENVIRONMENT
https://www.fiji.gov.fj/Media-Centre/News/Students-pledge-to-respect-the-environment
http://www.youth.gov.fj/images/images/mys_youth_policy.pdf
https://www.sprep.org/attachments/Fiji_NSWMS_2011-2014.pdf
http://www.education.gov.fj/wp-content/uploads/Special-Education/2008-18_NationalDisabilityPolicy.pdf
https://knowledge.unccd.int/sites/default/files/naps/fiji-eng2007.pdf
https://www.sprep.org/att/IRC/eCOPIES/Countries/Fiji/1.doc

National Curriculum Framework (2007) Cat 10: Section 4 ‘Environmental Education for Sustainability’ (page Yes — official — Link
33)*

National Disaster Management Plan (1995)27° Cat 11: Section Four Yes — official — Link
Cat 12: Sections Four (Public Broadcast & Dissemination of
Warnings) and Six

Fiji Fish Marketing Group Ltd v Pacific Cement Ltd Cat 4: [41], [46], [52], [53] Yes — official — Link
[2017] FIJHC 252; Civil Action 68.2017 (22 Mar 2017)

Nasinu Town Council v Khan [2011] FIMC 82; Civil Cat 4: [63]-[64] Yes — official — Link
case no. 592/2010 (2012) Cat 5: [63]

Notes
* This provision responds to the category and is specific to children’s rights.

275 This Plan is currently subject to a consultative review process to ensure that national legislative frameworks respond to present and future needs in disaster management: Vivita Matanimeka, ‘Fiji

Government review National Disaster Management Act & Plan’ (Media Release, 21/05/2018), Pacific Community, Building Safety and Resilience in the Pacific Project, available at:

<http://bsrp.gsd.spc.int/index.php/2018/05/21/fiji-government-reviews-national-disaster-management-act-plan/>.



http://paddle.usp.ac.fj/collect/paddle/index/assoc/fj33.dir/doc.pdf
http://www.ndmo.gov.fj/images/Fiji_National_Disaster_Management_Plan.pdf
http://www.paclii.org/cgi-bin/sinodisp/fj/cases/FJHC/2017/252.html?stem=&synonyms=&query=title(%222017%20FJHC%20252%22)
https://www.informea.org/sites/default/files/court-decisions/Nasinu%20Town%20Council%20v%20Khan.pdf
http://bsrp.gsd.spc.int/index.php/2018/05/21/fiji-government-reviews-national-disaster-management-act-plan/

INDONESIA | Analysis Matrix | Children’s Right to a Healthy Environment

Number of relevant national legal instruments enacted since 1989?27 41277
Number of relevant national cases since 1989?7278 828
References to children’s right to a healthy environment in the national constitution? There is a right to a healthy environment, but this right is not

specific to children.?&

Has the country ratified the Convention on the Rights of the Child? Yes?81

Has the country ratified the Optional Protocols on the Convention on the Rights of the Child?

(a) Optional Protocol on the involvement of children in armed conflict (2000) (a) Yes?82

(b) Optional Protocol on the sale of children, child prostitution and child pornography (2000) (b) Yes?83

(c) Optional Protocol on a communications procedure (2011) (c) No%4

Is the country a monist or dualist state?%%® If dualist, is there a national legal instrument There is no clear consensus on the issue of whether Indonesia is
enacting the Convention on the Rights of the Child into national law? a monist or dualist State.?8® The CRC has not been fully

incorporated into Indonesia’s domestic law.28”

276 Comprises any national constitution, legislation (primary and secondary), bills, and official policy frameworks, at state and federal/local level (if applicable) that have been located and respond to
categories set out in the Analysis Categories Table.
277 See the following orange table for Indonesia for more details. Note that the legal instruments generally contain obligations relating to the environment for the benefit of all persons (thereby
including children) rather than specifically for the benefit of children.
278 A comprehensive case law review was not conducted as part of this study due to the limitations outlined at para 1.8 of this Paper. Case law is identified where it has been brought to the attention
of this study via consultation with UNICEF Country Offices or through the work of the UNSR HRE pro bono legal team.
27° please note that Indonesian jurisprudence is not considered a source of law with precedential value. Therefore, courts are not bound to follow previous court decisions.
280 See Constitution of the Republic of Indonesia 1945 (‘Constitution’) art 28H(1), which states: “Each person has a right to...enjoy a good and healthy environment, and to receive medical care”.
281 Ratified on 5 September 1990.
282 Ratified on 24 September 2012.
283 Ratified on 24 September 2012.

/pa

25 In monist states mternatlonal treaty law is automatlcally incorporated into national law. In dualist states, natlonal law must be enacted to incorporate the international treaty law at a national level.
286 Constitution, art 11. It has been suggested that Indonesia adopts aspects of both monist and dualist practice: see E Pratomo (2018), Indonesian Practice Within the Framework of the
Development of the National Legal System, Journal of Legal, Ethical and Regulatory Issues, 21(2), https://www.abacademies.org/articles/the-legal-status-of-treatyinternational-agreement-and-
ratification-in-the-indonesian-practice-within-the-framework-of-the-developm-7183.html. Butt suggests that while Indonesia appears dualist in practice, there is some evidence of monism: Butt
(2014), ‘The Position of International Law within the Indonesian Legal System’, Emory Law Review (2014) 28(1).

287 See Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic reports of Indonesia, UN Doc No. CRC/C/IDN/CO/3-4 (13 June 2014) [11]

<https://www.refworld.org/publisher, CRC,,IDN,541bef294,0.htmI>.



https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11-d&chapter=4&clang=_en
https://www.abacademies.org/articles/the-legal-status-of-treatyinternational-agreement-and-ratification-in-the-indonesian-practice-within-the-framework-of-the-developm-7183.html
https://www.abacademies.org/articles/the-legal-status-of-treatyinternational-agreement-and-ratification-in-the-indonesian-practice-within-the-framework-of-the-developm-7183.html
https://www.refworld.org/publisher,CRC,,IDN,541bef294,0.html

. Il. NATIONAL LEGAL INSTRUMENT (INDONESIA) Responsive to which category?28

Official English translation
available?

Constitution

1 The Constitution of the Republic of Indonesia (1945) Cat 1: Art 28H(2)

Cat 2: Art 28H(1)

Cat 3: Art 28H(1)

Cat 4: Art 28H(1)

Cat 5: Art 28H(1)

Cat 7: Arts 28A, 28B(2),* 28I
Cat 17: Art 28H(1)

Laws

Yes - official (UNESCO) — Link

2 Law of the Republic of Indonesia No 39 of 2014 about Cat 5: Arts 62, 67
Plantations (2014)

Law No 6 of 2014 on Villages (2014) Cat 5: Art 26(4)(0)
Cat 7, 8: Arts 74(2), 78(1)

Law No 3 of 2014 on Industrial Affairs (2014) Cat 22: Arts 1, 77, 78(1), 79(1)-(2), 80(1), 80(3)-(4)

Law No 1 of 2014 amending Law No 27 of 2007 on the Cat 12, 13, 16, 24: Art 60
Management of Coastal Area and Isles (2014)

Law No 18 of 2013 on the Prevention and Eradication Cat 7: Art 58(1)
of Forest Destruction (2013) Cat 12: Art 58(2)(a)-(c)
Cat 13, 14, 15, 17: Arts 58(2)(d)-(e), 61
Cat 22: Chapter V
Cat 23: Arts 64, 66
Cat 24: Arts 10, 50, 52

7 Regulation No 27 of 2012 on Environmental Licences Cat 13, 14: Art 9
(2012) Cat 20: Art 29(4)(a)

28 Categories are outlined in the Analysis Categories Table at page 47 of this Paper.

Yes - official (FAO) - Link

Yes — official — Link

Yes — official — Link

Yes - official (FAO) - Link

Yes - official (FAO) - Link

No — official in Indonesian — Link



http://www.unesco.org/education/edurights/media/docs/b1ba8608010ce0c48966911957392ea8cda405d8.pdf
http://extwprlegs1.fao.org/docs/pdf/ins21119.pdf
https://www.kemenkeu.go.id/sites/default/files/pdf-peraturan/16.pdf
http://ditjenpp.kemenkumham.go.id/arsip/terjemahan/4.pdf
http://extwprlegs1.fao.org/docs/pdf/ins139269.pdf
http://extwprlegs1.fao.org/docs/pdf/ins137703.pdf
http://peraturan.go.id/common/dokumen/ln/2012/pp27-2012bt.pdf

Regulation of the Ministry of Women’s Empowerment
and Child Protection No 12 of 2011 on Indicators of
Child-Friendly Cities (2011)

Government Regulation No 10 of 2010 on the
Procedure of Altering the Appropriation and Function of
Forest Areas (2010)

Law No 36 of 2009 concerning Health (2009)

Law No 32 of 2009 - Environmental Protection and
Management (2009)

Regulation of the Minister of Forestry of Rl No
60/Menhut-11/2009 on Guideline for Evaluation of
Successful Forest Reclamation (2009)

Law No 45 of 2009 amending Law No 31 of 2004
concerning Fishery (2009)

Government Regulation of the Governor of Jakarta
Capital City Provincial Special Region No 76 of 2009 on
the Management of Hazardous and Toxic Waste (2009)

Law No 18 of 2008 regarding Rubbish Management
(2008)

Government Regulation of the Republic of Indonesia No
21 of 2008 concerning Disaster Management (2008)

Cat 7, 8, 9: Whole*
Cat 1: Art 10(i)
Cat 2: Art 10(h)

Cat 3, 5, 7, 20: Arts 1(18), 14, 15

Cat 1: Art 162, 163
Cat 2: Art 162, 163
Cat 4: Art 162, 163
Cat 7: Arts 6, 130*, 131*, 132*, 133*

Cat 1: Arts 3(a)*, 20(2)(d)-(e), 57(1), 57(4)
Cat 2: Arts 3(a)*, 20(2)(a)-(c)

Cat 3: Arts 57(1), 57(4), recital (e)

Cat 5: Art 57(1)

Cat 7, 8: Art 65(1)

Cat 10, 14: Art 65(2)

Cat 11, 12: Art 62

Cat 13, 14, 15: Arts 65(3), 70, 91

Cat 20: Arts 47, 49

Cat 22: Arts 15, 16

Cat 5: Art 3

Cat 7, 8: Art 2 (as amended)

Cat 4: Art 3*
Cat 11: Art 6(a)
Cat 13, 14: Art 11(1)(b)

Cat 3: Recitals
Cat 4: Whole
Cat7: Art4

Cat 14: Arts 28, 36

Cat 7: Art 53(1)*

No — official in Indonesian — Link

Yes — official (FAO) -

Yes — official (FAO) -

Yes - official (FAO) -

Yes — official (FAO) -

Yes — official (FAO) -

Yes — official (FAO) -

Yes — official (FAO) -

Yes - official (FAO) -

Link

Link

Link

Link

[
=
=

[ .
=
=

5
=

L
=)
=



http://www.kla.id/wp-content/uploads/2017/05/permen-12-thn-2011-indikator-KLA.pdf
http://extwprlegs1.fao.org/docs/pdf/ins97651.pdf
http://extwprlegs1.fao.org/docs/pdf/ins160173.pdf
http://extwprlegs1.fao.org/docs/pdf/ins97643.pdf
http://extwprlegs1.fao.org/docs/pdf/ins99757.pdf
http://extwprlegs1.fao.org/docs/pdf/ins97600.pdf
http://extwprlegs1.fao.org/docs/pdf/ins97602.pdf
http://extwprlegs1.fao.org/docs/pdf/ins84136.pdf
http://extwprlegs1.fao.org/docs/pdf/ins114998.pdf

Government Regulation No 6 of 2007 on Forest
Arrangement and Formulation of Forest Management
Plan as well as Forest Exploitation (2007)

Government Regulation No 60 of 2007 regarding the
Conservation of Fishery Resources (2007)

Regulation of the Minister of Home Affairs No 1 of 2007
on the Arrangement of Green Open Spaces in the
Cities (2007)

Law of the Republic of Indonesia No 24 of 2007
Concerning Disaster Management (2007)

Law No 26/2007 concerning Spatial Planning (2007)

Law No 27 of 2007 on the Management of Coastal Area
and Isles as amended by Law No. 1/2014 (2007)

Regulation of the Minister of Public Works No
21/PRT/M/2006 on National Policy and Strategy of
Rubbish Management System Development (KSNP-
SPP) (2006)

Regulation of the Minister of Public Works No 20
PRT/M/2006 on National Development Policy and
Strategy of Drinking-Water Supply System (KNSP-
SPAM) (2006)

Law No 31 of 2004 on Fisheries as amended by Law
No 45 of 2009 (2004)

Cat 5: Whole

Cat 5: Whole

Cat 1: Art 3(b)

Cat 2: Arts 3(b)*, 3(d)
Cat 5: Recital a*, Art 2*
Cat 9: Art 4(f)*

Cat 7: Art 55*

Cat 5: Arts 2(c), 3

Cat 6: Art 35

Cat 11, 12: Arts 42, 43, 44
Cat 12, 13, 16, 24: Art 60
Cat 13, 14: Arts 68, 69
Cat 22: Art 33

Cat 4: Whole

Cat 7: Arts 3, 4

Cat 2: Art 12(1)

Cat 5: Arts 3, 8, 11

Cat 11: Art 46

Cat 12: Art 10(1)(a)

Cat 23: Arts 10(1), 10(2)

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — official — Link

Yes — official (FAO) — Link

Yes — official (FAO) — Link
(original statute)

Yes — official (FAO) — Link
(amending statute)

Yes — official (FAO) — Link

Yes - official (FAO) — Link

Yes — official (FAO) — Link
(original statute)

Yes — official (FAO) — Link
(amending statute)



http://extwprlegs1.fao.org/docs/pdf/ins75584.pdf
http://extwprlegs1.fao.org/docs/pdf/ins82057.pdf
http://extwprlegs1.fao.org/docs/pdf/ins74544.pdf
https://www.ifrc.org/PageFiles/139604/Indonesia_DMAct_2007.pdf
http://extwprlegs1.fao.org/docs/pdf/ins163446.pdf
http://extwprlegs1.fao.org/docs/pdf/ins107226.pdf
http://extwprlegs1.fao.org/docs/pdf/ins139269.pdf
http://extwprlegs1.fao.org/docs/pdf/ins69752.pdf
http://extwprlegs1.fao.org/docs/pdf/ins69751.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/89345/102625/F765882697/IDN89345%20Eng.pdf
http://extwprlegs1.fao.org/docs/pdf/ins97600.pdf

Law No 7 of 2004 on Water Resources (2004)28° Cat 2: Arts 20, 21, 24, 26(6) Yes — official (FAO) — Link
Cat 7: Arts 3,5
Cat 10: Arts 70, 71
Cat 12: Art 82(a), Chapter VII
Cat 13: Art 82(d)
Cat 16: Arts 82(b)(e)-(f), Chapter XIV, Art 84

Government Regulation on Land Use Management No Cat 5: Arts 2, 15 Yes — official (FAO) — Link
16 of 2004 (2004) Cat 10: Art 18
Government Regulation No 35 of 2002 on Reforestation Cat 5: Whole Yes — official (FAO) — Link
Fund (2002)
Law No 23 of 2002 on Child Protection (2002) Cat 10: Arts 49, 50(e) No — official in Indonesian (ILO) —
Link

MPR Decree No IX/MPR/2001 on Agrarian Reform and  Cat 1: Arts 3, 4(g)*, 5(2)(c) Yes — official (FAO) — Link
Management of Natural Resources (2001) Cat 2: Arts 3, 4(9)*, 5(2)(c)

Cat 5: Arts 3, 4(g)*, 5(2)(c), 5(2)(f)
Government Regulation No 82 of 2001 on Management Cat 2: Arts 15, 18, 24, 30(2), 31, 50 Yes — official (FAO) — Link
of Water Quality and Control over Water Pollution Cat 12: Art 30(2)
(2001) Cat 14: Art 30(3)
Penal Code of Indonesia (1999) Cat 2, 4: Arts 202, 203 Yes — official (OECD) — Link
Regulation No. 18 of 1999 on the Management of Cat 4: Art 3 Yes - official (FAO) — Link
Hazardous and Toxic Materials (1999) Cat 24: Art 21
Forestry Act No. 41 of 1999 (1999) Cat 5: Recitals*, Arts 3, 33(2) Yes — official — Link

Cat 10: Art 8

Cat 12: Arts 53(4), 54
Cat 16, 24: Arts 74, 76

Law No 39 of 1999 on Human Rights (1999) Cat 7, 8: Art 9(3) Yes — official (ILO) — Link

Government Regulation No. 27 of 1999 on Analysis of Cat 20: Arts 3, 5, 22 Yes — official (FAO) — Link
Environmental Impacts (1999)

289 This statute was revoked by the Constitutional Court on 18 February 2015. The Constitutional Court reinstated the earlier law until a new measure was adopted (see below item 46).



http://extwprlegs1.fao.org/docs/texts/ins48775.doc
http://extwprlegs1.fao.org/docs/pdf/ins48892.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC052624/
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=63103
http://extwprlegs1.fao.org/docs/pdf/ins143985.pdf
http://extwprlegs1.fao.org/docs/pdf/ins69745.pdf
https://www.oecd.org/site/adboecdanti-corruptioninitiative/46814438.pdf
http://extwprlegs1.fao.org/docs/pdf/ins36549E.pdf
http://extwprlegs1.fao.org/docs/pdf/ins36649.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/55808/105633/F1716745068/IDN55808%20Eng.pdf
http://extwprlegs1.fao.org/docs/pdf/ins36671.pdf

Government Regulation No. 19 of 1999 on Control over
Marine Contamination and/or Damage (1999)

Law No. 5 of 1990 concerning Conservation of Living
Resources and their Ecosystems (1990)

Act No 4 of 1982 concerning Basic Provisions for the
Management of the Living Environment2°°

Law No 11 of 1974 on Water Resources Development
(1974)%1

National Action Plan on Business and Human Rights
(2017)%%?

First Nationally Determined Contribution of the Republic
of Indonesia (2016)

Program for Pollution Control, Evaluation, and Rating
(1995) (‘PROPER’)

Cat 2: Arts 10, 16
Cat 4: Art 18
Cat 16: Art 24(2)

Cat 5: recital (a)*, (c)*; Arts 3, 4, 5%, 11, 12, 14-15, 21, 26 ff
Cat 24: Art 40

Cat 1: Arts 4(e), 17, 21, 22
Cat 2: Arts 4(e), 17, 21, 22
Cat 5: Arts 4(d)*, 8(1)

Cat 7: Art 5

Cat 12: Arts 8, 9

Cat 14: Art 6(1)

Cat 16: Arts 20, 21, 22

Cat 2: Art 10(c)
Cat 5: Art 13*
Cat 14: Art 12

Cat 19: page 33*
Cat 21: pages 8, 60*

Cat 3: whole, page 6*

Cat 1, 2, 4, 11, 12: Whole

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — official — Link

Yes — official — Link

Yes - official — Link

Yes (summary document) —

official (World Bank) — Link

290 This legal instrument is beyond the review criteria as it is dated pre-1989, and only included due to relevance to identified case law listed at (44) and (45). This law was repealed and replaced by
Law No 32 of 2009 (see above, item 11).

21 This legal instrument is beyond the review criteria as it is dated pre-1989, and only included due to relevance to identified case law listed at (46).

2%2 This National Action Plan was developed by the National Commission on Human Rights (Komnas HAM) and civil society organisation Institute for Policy Research and Advocacy (ELSAM). It has

not been formally adopted by the Republic of Indonesia and is not therefore recorded as a national legal instrument responsive to the Analysis Categories Table in Figure 4 of this Paper. It is
included in this Analysis Matrix on the basis that it currently informs the development of a formal National Action Plan that will be adopted by Indonesia.


http://extwprlegs1.fao.org/docs/pdf/ins36551.pdf
http://extwprlegs1.fao.org/docs/pdf/ins3867.pdf
http://extwprlegs1.fao.org/docs/pdf/ins41991.pdf
http://extwprlegs1.fao.org/docs/pdf/ins1336.pdf
https://globalnaps.org/wp-content/uploads/2017/11/nap-indonesia.pdf
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Indonesia%20First/First%20NDC%20Indonesia_submitted%20to%20UNFCCC%20Set_November%20%202016.pdf
http://documents.worldbank.org/curated/en/770561468038722316/pdf/514630WP0IND0P10Box342028B01PUBLIC1.pdf

Supreme Court Decision No
157/G/LH/2017/PTUN.BDG (18 May 2018)

Supreme Court Decision No 187 K/TUN/LH/2017 (17
May 2017)

Constitutional Court Decision No 85/PUU-X1/2013
(2013)

Cat5,7,8,13, 14 No — official in Indonesian — Link

Summary: this case was an appeal from a lower court’s
decision to cancel a building permit issued to a corporation to
construct a tall building in a residential area. At first instance, the
Plaintiffs, who were local residents in the intended construction
zone, argued (among other things) that they had a communal
right to a good and healthy environment, and to participate in
environmental management under articles 65 and 70 of Law No
32 of 2009.

Held: the Supreme Court upheld the decision to cancel the
permit. The permit issuing procedure was considered flawed
because the residents were not given an opportunity to respond
to the building plan.

Cat2,4,7,22 No — official in Indonesian — Link

Summary: this was an appeal from a lower court’s decision to
cancel permits issued to allow companies to dispose of liquid
waste in a river. At first instance, the Plaintiffs (WAHLI and
another environmental NGO) successfully sought to have the
licences nullified because the water and soil in the area were
already highly polluted and the Defendant had previously been
sanctioned for polluting the same water. The Plaintiffs argued
that issuing the permits was contrary to the principles under art 2
of Law No 32 of 2009.

Held: the Supreme Court upheld the decision to cancel the
permits, in particular noting that articles 65(2) and 70(1) of Law
No 32 of 2009 grants every person the right to a good and
healthy environment as a human right, and that the licences had
been issued without regard to environmental impacts or the
principles of environmental management.

Cat 2,12, 14 No — official in Indonesian — Link

Summary: the claimants sought a declaration that Law No 7 of
2004 on Water Resources was contrary to the Constitution, and
therefore did not have binding legal force, on the basis that the
law-making process had been tainted by private commercial
interests, including the monopolisation of water resources for
profit rather than for the greater prosperity of the population.



https://putusan.mahkamahagung.go.id/putusan/88aaa2040f117d395e8e670371faff2c
https://putusan.mahkamahagung.go.id/putusan/ecb7fd6aeb6c531ff160621449381165
https://mkri.id/public/content/persidangan/putusan/putusan_sidang_2131_85_PUU_2013-UU_SumberDayaAir-Dikabulkan-telahucap-18Feb2015-FINAL-%20wmActionWiz.pdf

Held: the Constitutional Court revoked Law No 7 of 2004, on the
basis that it did not comply with key principles limiting the
management of water resources, as required under the
Constitution. The Court acknowledged that water resources are
a human right, and a critical factor in ensuring humans are able
to live well. The earlier Law No 11 of 1974 on Water Resources
was reinstated as an interim measure.

Notes
* This provision responds to the category and is specific to children’s rights.




MONGOLIA | Analysis Matrix | Children’s Right to a Healthy Environment

Number of relevant national legal instruments enacted since 1989?29 57294
Number of relevant national cases since 1989?2% 1z
References to children’s right to a healthy environment in the national constitution? There is a right to a healthy environment for all citizens,??” but this

right is not specific to children.

Has the country ratified the Convention on the Rights of the Child? Yes?%

Has the country ratified the Optional Protocols on the Convention on the Rights of the Child?

299
(a) Optional Protocol on the involvement of children in armed conflict (2000) % zgzm
(b) Optional Protocol on the sale of children, child prostitution and child pornography (2000) (c) Yes®t
(c) Optional Protocol on a communications procedure (2011)
Is the country a monist or dualist state?3%? If dualist, is there a national legal instrument Monist3°3

enacting the Convention on the Rights of the Child into national law?

2% Comprises any national constitution, legislation (primary and secondary), bills, and official policy frameworks, at state and federal/local level (if applicable) that have been located and respond to
categories set out in the Analysis Categories Table.

294 See the following orange table for Mongolia for more details. Note that the legal instruments generally contain obligations relating to the environment for the benefit of all persons (thereby
including children) rather than specifically for the benefit of children.

2% A comprehensive case law review was not conducted as part of this study due to the limitations outlined at para 1.8 of this Paper. Case law is identified where it has been brought to the attention
of this study via consultation with UNICEF Country Offices or through the work of the UNSR HRE pro bono legal team.

2% Mongolian jurisprudence is not considered a source of law with precedential value. Therefore, courts are not bound to follow previous court decisions.

297 Constitution of the People’s Republic of Mongolia (‘Constitution’) art 16(2) states: “The citizens of Mongolia shall be guaranteed the privilege to enjoy the following rights and freedoms:...(2) Right
to healthy and safe environment, and to be protected against environmental pollution and ecological imbalance.”

2% Ratified on 5 July 1990.

2% Ratified on 6 October 2004.

300 Ratified on 27 June 2003.

301 Ratified on 28 September 2015.

302 1n monist states international treaty law is automatically incorporated into national law. In dualist states, national law must be enacted to incorporate the international treaty law at a national level.

303 Constitution art 10(3).



Il. NATIONAL LEGAL INSTRUMENT (MONGOLIA)

Constitution

Responsive to which category?3%

Official English translation
available?

1 Constitution of the People’s Republic of Mongolia
(1992)

&
=
»

2 Law on Food (3 May 2018)

Law on Youth Development (18 May 2017)

Law on Health (4 Feb 2016)

5 Law on Child Protection (2016)

Law on Healthcare (3 Jan 2013)

Law on Water (17 May 2012)

Cat 1: arts 16(2), 38(2)(4)
Cat 2: arts 16(2), 38(2)(4)
Cat 3: arts 16(2), 38(2)(4)
Cat 4: arts 16(2), 38(2)(4)
Cat 5: arts 16(2), 38(2)(4)
Cat 6: arts 16(2), 38(2)(4)
Cat 7: arts 16(1), 16(2), 16(6)

Cat 12: arts 6.4.4,7.2.2,7.2.3

Cat 7: arts 3*, 10.1.1*
Cat 14: art 3*
Cat 15: art 5*
Cat 17: art 5*

Cat 1: arts 4.3.1,4.3.2,

Cat 2: arts4.1.4,4.1.5

Cat7: arts1,4,4.4,13.1.3%, 14.1.1
Cat 10: art 15.1*

Cat 14: art 14.1.5

Cat 22: art 2.2

Cat 7: art 5.2*

Cat 7. arts 5.1.3*, 6.2, 9, 10, 11

Cat 2: whole — especially arts 12.1.4, 13.1.3, 15.1.2, 17.1.9, 19.1.3,

22, 24, 25, 28.16, 29.2.7, 30.1.3
Cat 3: art 23

Cat 4: arts 17.1.9, 24, 25

Cat 11: arts 6, 7,10.1.17, 17.1.5,
Cat 16: arts 20.4.3, 25.3, 33

Cat 22: art 2.2

304 Categories are outlined in the Analysis Categories Table at page 47 of this Paper.

Yes — official — Link

No — official in Mongolian —
Link
No — official in Mongolian —
Link

No — official in Mongolian —
Link

Yes — official — not publicly
available

No - official in Mongolian —
Link

Yes — unofficial (FAO) — Link



http://www.asianlii.org/cgi-bin/disp.pl/mn/legis/const/1992/1.html?stem=0&synonyms=0&query=right*%20w/10%20safe%20w/10%20environment
https://www.legalinfo.mn/law/details/13353%3Flawid%3D13353&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhjPBjriLygCICc3l72ykij3rznBQQ
https://www.legalinfo.mn/law/details/12658%3Flawid%3D12658&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhhx8ri97Fqarn2aD-sIjcQf605RuQ
https://www.legalinfo.mn/law/details/11635%3Flawid%3D11635&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhhyPpTt0L3OoQPwxiVj1DPveAOPpw
https://www.legalinfo.mn/law/details/8907%3Flawid%3D8907&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhh0SyuT68UyA2DFwZE_VeVefvx6AQ
http://extwprlegs1.fao.org/docs/pdf/mon154470.pdf

Law on Water Pollution Fees (17 May 2012) Cat 2: whole — especially arts 4, 5 No — official in Mongolian —

Cat 22: art 2.2 Link
Law on Natural Resources Use Fee (17 May 2012) Cat5: arts 5,7, 12, 14, 17 No — official in Mongolian —
Link
Law on Forestry (17 May 2012) Cat5: arts 5, 8,12.1.4,13.1.3,13.1.17, 18.2.5 Yes — official (FAO) — Link

Cat 10: arts 20.2.3%, 20.2.7*, 41.2.1*, 41.2.3

Cat 11: arts 6, 13.1.16, 13.1.33, 13.1.34, 18.2.17, 18.3.10, 19.2.3,
41.1

Cat 12: arts 13.1.29, 15.1.2, 20.1, 25.1.3, 41

Cat 16: arts 20.1.1, 45

Cat 22: art2.2

Law on Air (2012) Cat 1: whole — especially art 6.1.1 No — official in Mongolian —
Cat 16: art 9.1.10 not publicly unavailable

Law on Soil Protection and the Prevention of Cat6:ch9 Yes — official in Mongolian —

Desertification (17 May 2012) Cat 11: art 6.2, ch 10 Link
Cat 12: art 6.2, ch 10

Law on Environmental Impact Assessments (2012) Cat5:artl Yes — official in Mongolian
Cat 6: arts 4.2, 6.3 (FAO) — Link

Cat 13: art 5.4.8
Cat 11: arts 7.6, 10.1.3
Cat 12: art 7.5

Law on Health (5 May 2011) Cat7:art4 Yes — official in Mongolian —
Cat 10: art8.1.21 Link
Cat 12: art 19.26
Cat 17: art4.1.2
Cat 22: arts 2.2, 4.1.6

Law on Air Policy (24 June 2010) Cat 1: whole — especially arts 1, 4, 5 Yes - official in Mongolian —
Cat 16: art 10.2 Link
Cat 22: art 2.2
Law on Health and Health Composition (27 May 2010) Cat 7: art 27.4.2* Yes — unofficial — Link
Cat 12: arts 26.2, 26.3, 27.1, 27.4.2*
Law to Prohibit Mineral Exploration and Mining Cat 2: art4 Yes - official (FAO) — Link
Operations at Headwaters of Rivers, Protected Zones Cat4: art4

of Water Reservoirs and Forested Areas (16 July 2009) Cat 6: art4
Cat 16: arts 5, 6



https://www.legalinfo.mn/law/details/8684%3Flawid%3D8684&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhipIfiJrVi_t2LhayAfnd0CONVwxA
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC185630
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC073111
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC185920
http://extwprlegs1.fao.org/docs/pdf/mon167129.pdf
https://www.legalinfo.mn/law/showPrint/49
https://www.legalinfo.mn/law/details/30%3Flawid%3D30&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhhy9jIBxkSXVbWwBMb-yYXkreODLw
https://www.legalinfo.mn/law/details/85%3Flawid%3D85&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhiNgCQO7naN59ywOrejlZJn3EWr7w
http://extwprlegs1.fao.org/docs/pdf/mon169787.pdf

Law on Renewable Energy (11 Jan 2007)

Law on Minerals (8 July 2006)

Law on Hazardous and Toxic Chemicals (5 May 2006)

Law Amending the Environmental Protection Law (18
Nov 2005)

Law Regulating Animals and Plants Products Traded
Nationwide, Quarantine and Transportation (28 Nov
2002)

Law on the Regulation of Foreign Trade of Endangered
Animal and Plant Species and Derivatives thereof (7
Nov 2002)

Criminal Code of Mongolia (1 Sep 2002)

Law Amending Law on Energy (4 July 2002)
Law Amending the Law on Energy (30 Nov 2001)

Law on Energy (1 Feb 2001)

Cat 3: whole*

Cat 2: art 27.1.10

Cat 4. art 66.4

Cat 6: whole — especially arts 37—-39, 40, 44, 45.1.1, 45.2

Cat 11: arts 11.1.3, 11.1.5, 57

Cat 12: arts11.1.4, 11.1.15, 11.1.22, 13.2, 16.4, 57

Cat 16: art 41

Cat 20: arts 38, 39, 39.1.2, 39.1.3, 39.1.9/39.3, 40, 42.3, 45.2

Cat 4: whole — especially arts 6, 8, 13, 15
Cat 7: arts 6.4, 8.1, 13.1

Cat11l:art7

Cat 24: arts 19, 20

Cat 4: pt. IV (amendment to art 21.4)
Cat 5: amendment 13
Cat 24: amendment 15

Cat 4: art 15.1.5

Cat 7: arts 8.1.5, 15.1.4, 26.2
Cat 22: arts 9.1.1, 11.1.1, 27.1
Cat 24: art 32

Cat5:art7
Cat 11: art6
Cat 24: art 15

Cat 1: art 202

Cat 2: art 208

Cat 4: arts 205, 206, 207

Cat 5: arts 84, 203, 208, 212, 300, 304
Cat 6: art 204.2

Cat 24: art 304

Cat 3: whole
Cat 3:artl
Cat 3: art6

Cat 7:art 32.1.1
Cat 11: art9.1.9

No — official in Mongolian
(FAO) — Link

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — unofficial (FAO) — Link

Yes - official in Mongolian
(FAO) — Link

Yes — official (FAO) — Link

Yes — official — Link

Yes - official (FAO) — Link
Yes — official (FAO) — Link

Yes — unofficial (FAO) — Link


http://www.fao.org/faolex/results/details/en/c/LEX-FAOC167141/
http://extwprlegs1.fao.org/docs/pdf/mon149656E.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC149654/
http://extwprlegs1.fao.org/docs/texts/mon61514.doc
http://extwprlegs1.fao.org/docs/pdf/mon167139.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC077272/
https://www.unodc.org/res/cld/document/mng/2001/criminal_code_of_mongolia_html/Mongolia_Criminal_Code_2002.pdf
http://extwprlegs1.fao.org/docs/texts/mon67608E.doc
http://extwprlegs1.fao.org/docs/pdf/mon67607E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon67606E.pdf

Law on Licensing (1 Feb 2001) Cat 1: art 15.6.5 Yes — official (Ecolex) — Link
Cat 3: art 15.6.1
Cat 4: arts 15.6.2*%, 15.6.3

Cat 5:art 2.3
Law on the Import, Export and Cross-border Transport Cat 4: arts 4-6, Yes - official (FAO) — Link
of Hazardous Waste (3 Nov 2000) Cat 16: arts 7, 8

Cat 22: art2.2
Law on Fauna (5 May 2000) Cat 5: arts 6-9 Yes — official (FAO) — Link

Cat 11: art 18
Cat 24: art 25

Law on the Reinvestment of Natural Resource Use Cat5:art3 Yes - official (FAO) — Link
Fees for the Protection of the Environment and the
Restoration of Natural Resources (28 Jan 2000)
Law on Sanitation (7 May 1998) Catl:art6 Yes — official (FAO) — Link
Cat 2: arts 5, 15.2.5
Cat 4: arts 7, 10, 14.4, 15.2.5, 16.1.4, 18.1.3, 18.1.4

Law on Environmental Impact Assessment (22 Jan Cat5:art1.1 Yes — official (FAO) — Link
1998) Cat 6: art 6.3

Cat 12: art 7.5

Cat 14: art 5.4.8

Law on Water and Energy Monitoring (1997) Catl:arth No — official in Mongolian —
Cat 2: arts 5, 7 Link
Cat 3:arts 2,4.1.1,5.1, 6*, 7.1
Cat 11: arts 9-15

Law on the Re-regulation of the Minerals Law (1 Jul Cat 6: whole — especially arts 5-6 Yes — official (FAO) — Link
1997)
Law on the Rights of the Child (1996) Cat 6: art VII.6* Yes — unofficial (ILO) — Link

Cat 7: arts V.2*, XII.1.1*, XV.1*
Cat 9: arts XI.2.3*, X|.2.8*

Cat 10: art X.4*

Cat 12: arts IV.5%, VI.5*

Cat 13: arts VIII.2*, VIII.3*, XII.1.7*
Cat 14: art XXI.1*

Cat 16: arts XXIV*, XXV*

Cat 17: artIV.1*

Law on Water and Mineral Water Use Fees (22 May Cat 2: arts 3, 12 Yes — official (FAO) — Link
1995)



https://www.ecolex.org/details/legislation/law-on-licensing-lex-faoc062065/?q=licensing&type=legislation&xcountry=Mongolia&xdate_min=&xdate_max=
http://extwprlegs1.fao.org/docs/pdf/mon77270E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon77263E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon77266E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon149657E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon149652E.pdf
https://www.legalinfo.mn/law/details/518%3Flawid%3D518&xid=17259,15700023,15700186,15700191,15700256,15700259&usg=ALkJrhhRsGbD1dgdZVDBpF2mtwCgO5gMpw
http://extwprlegs1.fao.org/docs/texts/mon37844.doc
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=78391&p_classification=04
http://extwprlegs1.fao.org/docs/pdf/mon19483.pdf

Law on Fees for the Use of Natural Flora (19 May
1995)

Law on Fees for the Harvest of Timber and Fuel Wood
(19 May 1995)

Law on Natural Flora (11 Apr 1995)

Law on Forests (31 Mar 1995)

Environmental Protection Law (1995)

Law on Special Protected Areas (15 Nov 1994)

Law on Petroleum (18 Jan 1991)
Petroleum Law of the Mongolian People’s Republic

Law on Subsoil (29 Nov 1989)

Cat 5: arts 3-4
Cat 11: art 8.4
Cat 24: art 11

Cat 5: arts 3-5, 11
Cat 11: art 8.4
Cat 24: art 11

Cat 4:arts 7.3, 7.4
Cat 5: whole — especially arts 3-7, 9
Cat 11: arts 5, 7

Cat 3: art 23.1

Cat 4: art 20.5

Cat 5: arts 3-4, 9, 12, 20-3
Cat 11: art5

Cat 1: arts 3.1(6), 21

Cat 2: arts 3.1(3), 21

Cat 4: arts 19.2(5), 10.3, 20.1, 21, 31(3)

Cat 5: whole — especially arts 1, 3-4, 6, 14.1, 21, 34
Cat 6: art 3.1(2)

Cat 7: arts 4.1(1), 5.1, 11.1, 14.1(3), 19.2(6), 20.1
Cat 10: arts 4.2(2)*, 14(6), 19.2(4), 32.1(3), 34.2, 36
Cat 11: arts 10-12

Cat 12: arts 4.4,10-12

Cat 20: art 9

Cat 24: art 4.1(1)

Cat 5: whole — especially arts 3, 7-12, 13
Cat 11: arts 27(2), 30(9)

Cat 23: art5

Cat 24: arts 39, 43

Cat 6: arts 4, 6
Cat 24: art 14

Cat 4: art 41.2(8)

Cat 5: arts 3.4, 15, 20.1(3), 22(4), 36, 41, 53.1(5)
Cat 6: whole — especially art 6.3, 28, 31-35

Cat 11: arts 7.2, 45-50

Cat 12: arts 45-50

Cat 24: arts 31(3), 58-60

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes — official (FAO) — Link

Yes - official (FAO) — Link

Yes — official (FAO) — Link

Yes - official (FAO) — Link

Yes - official (FAO) — Link

Yes — official — Link



http://extwprlegs1.fao.org/docs/pdf/mon77267E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon149653E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon77264E.pdf
http://extwprlegs1.fao.org/docs/texts/mon9285.doc
http://extwprlegs1.fao.org/docs/texts/mon32709.doc
http://extwprlegs1.fao.org/docs/pdf/mon77268E.pdf
http://extwprlegs1.fao.org/docs/pdf/mon42184.pdf
http://extwprlegs1.fao.org/docs/pdf/mon42189.pdf

Policies, Programmes, Plans and other

Sustainable Development Vision 2030 (2016) Cat 1: arts 2.1, 2.3.3 Yes — official — Link
Cat 2:art 2.3.1
Cat 3: art 2.3.2
Cat4:art2.1.3,2.3
Cat 5: art 2.3.3
Cat 6:art2.1.4
Cat7:art2.1.3,2.2
Cat 8:art2.2.2

Action Program of the Government of Mongolia 2016- Cat 1: arts 2.85, 4.1.6 Yes — official — Link
2020 Cat 2: arts 4.1.6, 4.2.1, 4.2.5

Cat 3: art4.1.5

Cat 4: art 4.1.6

Cat 7: art 3.1

Cat 8: art 3.2.6*

Cat 10: arts 3.2.16*, 4.1.7*

Cats 11, 12: art 4.3.4

Cat 16: arts 3.4.4*, 5.3.5*

48 National Biodiversity Action Plan (2015) Cat 2: goal 6 Yes — official (FAO) — link
Cat 3: goal 5
Cat 4: goal 6
Cat 5: whole - especially section 5
Cat 6: goals 5, 6, 7, 9, 10, 11, 12, 14
Cat 7: goal 6
Cat 10: goal 1
Cat 12: goal 1

Green Development Policy (2014) Cat 1: art 3.6.2 Yes - official — Link
Cat 2: arts 3.2.9, 3.6.2
Cat 3:art 3.1
Cat 4: arts 3.1.8, 3.6.4
Cat 5: arts 3.2, 3.6.1, 3.6.3
Cat 6: arts 3.1.7-3.1.10, 3.2.2, 3.5.3
Cat 7: arts 2.1*, 3.1.9, 3.1.12, 3.2.6
Cat 8: arts 3.4.5, 3.6.1
Cat 10: art 3.5
Cat 22: arts 3.1.3, 3.1.10, 3.5.2



https://www.un-page.org/files/public/20160205_mongolia_sdv_2030.pdf
https://www.un-page.org/files/public/action_program_of_the_government_of_mongolia_for_2016-2020.pdf
http://extwprlegs1.fao.org/docs/pdf/mon163163.pdf
http://sdg.1212.mn/en/Content/files/Green_development_decision.pdf

State Minerals Policy for 20142025 (2014)

National Action Programme on Climate Change
(NAPCC) (2011)

Mongolia Second National Communication under the
United Nations Framework Convention on Climate
Change (2010)

National Action Plan to Combat Desertification (2010)

Comprehensive National Development Strategy (2008)

National Renewable Energy Programme 2005—2020
(2005)

Cat 4:art3.4.1

Cat 5:art4.3.8

Cat 6: whole

Cat 12: art 2.1.6

Cat 22: arts 3.3, 4.3.8

Cat 3: whole

Cat 5: arts 3.2.11, 3.2.21

Cat 6: art 3.3.19

Cat 7: arts 2.4.2, 4.2.4.11, 5.1(2)

Cat 8: art 3.5.9

Cat 10: arts 3.5.3, 4.2.4.10

Cat 12: arts 2.2.5, 3.5.1,3.5.2, 4.2.1.3*, 4.2.3.2
Cat 13: arts 2.2.5, 2.3.1, 4.2.3.2

Cat 22: art 3.1.2

Cat 2: sections 4.2.1(B), 4.2.1(C), Table 4.10, 9.2.4
Cat 3: ch 4, section 6.5

Cat 4: sections 4.2.4,4.2.5,5.1.5

Cat 6: sections 4.2.4,5.1.1,5.1.2,6.5.7

Cat 7: section 2.11.2

Cat 10: section 9.1*, Project 11 (Annex II)*

Cat 3:arts 1.1, 3,4.1,9.5.4.3,11.1.4, 14.1.5, 25
Cat 5:arts 4.1,9.5.4.1,9.5.4.2,11.1.4

Cat 6: arts 1.2, 3,9.5.3.1,9.5.3.2, 14.7.3

Cat 10: arts 9.4.1*, 14.6.1*, 25

Cat 11: arts 9.3.3.1, 14.6.3, 16.1, 16.3

Cat 12: arts 9.4.2.1, 13.4, 13.6, 16.3

Cat 23: art 9.1.3.3

Catl:art6

Cat 2: art 6

Cat 3: art6

Cat 4: arts 4.5%, 6
Cat6:art5.2.1.1

Cat 7: arts 4.3*,5.1.1
Cat 8: art 4.3*

Cat 11: art6

Cat 16: art 7.1

Cat 1: arts 4.9, 7.4, 8.2
Cat 3: art 11.7

Cat 7: art 9.2

Cat 23: art 9.3

Yes — unofficial — Link

No — official in Mongolian —
Link

Yes — official — Link

Yes — official in Mongolian —

Link

Yes — official — Link

Yes — official — Link



http://portal.sesmim.mn/en/dataset/b5c95ebd-14f1-4014-85ec-8406cd8442a4/resource/e9b0d0bb-9e4c-403a-bff9-4afcb2fbe5be/download/state-mineral-policy-2014-2025.pdf
https://www.legalinfo.mn/annex/details/3357?lawid=6709
https://unfccc.int/resource/docs/natc/mongnc2.pdf
https://www.legalinfo.mn/annex/details/2653?lawid=5560
http://www.unesco.org/education/edurights/media/docs/715e0baffb87239bfdb136a7b3048cdd47d14192.pdf
https://www.iea.org/policiesandmeasures/pams/mongolia/name-37137-en.php?s=dHlwZT1yZSZzdGF0dXM9T2s,&return=PG5hdiBpZD0iYnJlYWRjcnVtYiI-PGEgaHJlZj0iLyI-SG9tZTwvYT4gJnJhcXVvOyA8YSBocmVmPSIvcG9saWNpZXNhbmRtZWFzdXJlcy8iPlBvbGljaWVzIGFuZCBNZWFzdXJlczwvYT4gJnJhcXVvOyA8YSBocmVmPSIvcG9saWNpZXNhbmRtZWFzdXJlcy9yZW5ld2FibGVlbmVyZ3kvIj5SZW5ld2FibGUgRW5lcmd5PC9hPjwvbmF2Pg,,

National Programme for the Development and Cat 1: art 27.4* Yes — unofficial — Link (Youth
Protection of Children 2002—2010 (2002) Cat 2: arts 12.2.3*, 27.4* Policy Org)

Cat 5: art 5.10*

Cat 10: arts 12.2.6*, 27.4*

Cat 12: art 6.4*

Cat 13: arts 3*, 5.9*%, 6.1*, 21*, 22*

Cat 17: art 5.3*

Cat 24: art 12.2.5*

National Action Plan to Combat Desertification (1997) Cat 3: art2.1.3 Yes — official — Link
Cat 5: art 2.1.3
Cat 11: art 2.4.1, Annex | (Project 1)*, Annex | (Project 10)
Cat 23: art 2.4.1

Decision No.2 (20 Feb 2008), Constitutional Court Cat4,6 Yes — official in Mongolian —
Link
Summary: over 300 Mongolian citizens applied to the Constitutional
Court to review whether Resolution No.65 (20 March 2007) (which
expanded the list of toxic and hazardous substances that could be
transported across Mongolia’s borders) breached the constitutional
right of Mongolians to a healthy and safe environment and to be
protected against environmental pollution and ecological imbalance.
The applicants alleged that adequate professional staff and
equipment were not available at relevant border points and that large
volumes of hazardous toxic chemicals (sodium cyanide, mercury)
were crossing into Mongolia with insufficient monitoring.

Held: Resolution No.65 did not contravene the constitutional right to
live in a healthy and safe environment, and there was insufficient
evidence to prove that such hazardous chemical substances had
been transported across Mongolian borders.

Notes
* This provision responds to the category and is specific to children’s rights.



https://www.youthpolicy.org/library/wp-content/uploads/library/2002_Mongolia_National_Program_Development_Protection_Children_Eng.pdf
https://knowledge.unccd.int/sites/default/files/naps/mongolia-eng2000.pdf
https://www.legalinfo.mn/law/details/1030?lawid=1030

VIET NAM | Analysis Matrix | Children’s Right to a Healthy Environment

Response

Number of relevant national legal instruments enacted since 1989?39 36306
Number of relevant national cases since 1989?7307 Ecs
References to children’s right to a healthy environment in the national constitution? There is a right to live in a clean, rather than healthy,

environment,3* which is not specific to children.

)

Has the country ratified the Convention on the Rights of the Child? Yes310
Has the country ratified the Optional Protocols on the Convention on the Rights of the Child? (@) Yes3!
(b) Yes®*?

(a) Optional Protocol on the involvement of children in armed conflict (2000)
(b) Optional Protocol on the sale of children, child prostitution and child pornography (2000)
(c) Optional Protocol on a communications procedure (2011)

(c) No

Is the country a monist or dualist state?3!2 If dualist, is there a national legal instrument enacting  There is no clear consensus on the issue of whether Viet Nam is
the Convention on the Rights of the Child into national law? a monist or dualist State.3!*

305 Comprises any national constitution, legislation (primary and secondary), bills, and official policy frameworks, at state and federal/local level (if applicable) that have been located and respond to
categories set out in the Analysis Categories Table.

306 See the following orange table for Viet Nam for more details. Note that the legal instruments generally contain obligations relating to the environment for the benefit of all persons (thereby
including children) rather than specifically for the benefit of children.

307 A comprehensive case law review was not conducted as part of this study due to the limitations outlined at para 1.8 of this Paper. Case law is identified where it has been brought to the attention
of this study via consultation with UNICEF Country Offices or through the work of the UNSR HRE pro bono legal team.

308 vietnamese jurisprudence is not generally considered a source of law with precedential value. Therefore, courts are generally not bound to follow previous court decisions.

30% Constitution of the Socialist Republic of Viet Nam 2013, art 43 states: “Everyone has the right to live in a clean environment and has the duty to protect the environment”.

810 Ratified on 28 February 1990.

811 Ratified on 20 December 2001.

%12 Ratified on 20 December 2001.

313 |n monist states international treaty law is automatically incorporated into national law. In dualist states, national law must be enacted to incorporate the international treaty law at a national level.
314 See Lan Anh Nguyen, Hao Duy Phan and Jessye Freeman, ‘International and ASEAN Law in the ASEAN 10 National Jurisdictions: The Reception of International Law in the Legal System of

Vietnam’, ASEAN Integration Through Law: The ASEAN Way in a Comparative Context (Plenary on Rule of Law in the ASEAN Community) at <https://cil.nus.edu.sg/wp-

content/uploads/2016/08/SD_ES-ASEAN-10-Vietnam-study.pdf>.


https://cil.nus.edu.sg/wp-content/uploads/2016/08/SD_ES-ASEAN-10-Vietnam-study.pdf
https://cil.nus.edu.sg/wp-content/uploads/2016/08/SD_ES-ASEAN-10-Vietnam-study.pdf

II. NATIONAL LEGAL INSTRUMENT (VIET NAM) Responsive to which category?3%® Official English translation available?

Constitution

Constitution of the Social Republic of Viet Nam (2013) Cat 3, 5: Art 63(2) Yes — official — Link
Cat 9: Art 37(2)*

Cat 12: Art 25

Cat 14: Art 37(1)*

Cat 16: Art 63

NB: Art 43 provides for a general right to live in a clean
environment and a general obligation to protect the
environment.

-

Laws

Decree No 40/2019/ND-CP (2019) amending and Cat 2: whole No - official in Vietnamese — Link
supplementing a number of Decrees detailing and Cat 4: whole

guiding the implementation of the Law on

Environment Protection and other environmental and

waste management laws

Circular No 36/2018/TT-BLDTBXH guiding the Cat 13: whole No — official in Vietnamese — Link
collection of children’s opinions during the formulation

of programs, policies, legal documents, decisions and

socio-economic development master plans and plans

on or related to children (2018)

Decree No 56/2017/ND-CP detailing some articles of Cat 13, 14: Chapter VI* Yes — official — Link
the Law on Children (2017)

Law on Irrigation (2017) No 08/2017/QH14 Cat 2: Art 55(7) No - official in Vietnamese — Link

Law on Access to Information (2016) No Cat 12: Art 17(1)(i) Yes — official — Link
104/2016/QH13

315 Categories are outlined in the Analysis Categories Table at page 47 of this Paper.



https://moj.gov.vn/vbpq/en/lists/vn%20bn%20php%20lut/view_detail.aspx?itemid=10450
http://vbpl.vn/tw/Pages/vbpq-van-ban-goc.aspx?ItemID=135365
http://vbpl.vn/TW/Pages/vbpq-van-ban-goc.aspx?ItemID=132984
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=11109
http://vbpl.vn/bonongnghiep/Pages/vbpq-van-ban-goc.aspx?ItemID=126723
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=11040
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Law on Children (2016) No 102/2016/QH13

Law on Hydro-meteorology (2015) No 90/2015/QH13

Law on Natural Resources and Environment of the
Sea and Islands (2015) No 82/2015/QH13

Criminal Code (2015)

Decree No 19/2015/ND-CP detailing the
implementation of a number of articles of the Law on
Environment Protection (2015)

Decision 1235/QD-TTg dated 3 August 2015
approving the promotion of the children’s right to
participate in children’s issues for the period 2016 to
2020 (2015)

Law on Environmental Protection (2014) No
55/2014/QH13v

Cat 7: Art 6(1)*, Art 12*, Art 14*, Art 43*
Cat 9: Art 17*, Art 45*, Art 99*

Cat 12: Art 33

Cat 13: Art 5(4)*, Art 34*, Art 74*, Art 78*
Cat 17: Art 5(5)*, Art 6(8)*

NB: Art 31* provides for children’s right to be protected from

natural disasters and environmental pollution.

Cat 3: Arts 33-37
Cat 2: Arts 42-53

Cat 11: Arts 73(2)(e), 6(2)(d)
Cat 23: Art 72

Cat 16: Arts 123(1)(b),* 142,* 144,* 146,* 147,* 153*

Cat 13: Arts 53, 54
Cat 14: Arts 53, 54

Cat 13: whole*

Cat 1: Arts 62-64

Cat 2: Arts 49-58
Cat 3: Art 5(4), Chapter IV (Arts 39-48)

Cat 4: Arts 7(4)-(6) and (9), 49(2), Chapter IX (Art 85-101),

Arts 139(5), 141(7)

Cat 5: Arts 5(3), 35-36, 139(5), 141(7)
Cat 6: Chapter Il (Arts 35-38)

Cat 10: Art 155(2)

Cat 11: Arts 107(3)(c), 125, 129-131,* 134-138, 141(4),

143(1)(c)

Cat 12: Arts 6(1), 21, 46, 146

Cat 22: Arts 5(8), 47, 139(8)-(9), 152
Cat 23: Arts 4(4), 5(11), 48, 158

Yes — official — Link

Yes — official — Link

Yes - official (FAO) — Link

No — unofficial in English (WIPO) — Link

Yes — official (FAO) — Link

No — official in Viethamese — Link

Yes - official (FAO) — Link



http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=11044&Keyword=children
http://extwprlegs1.fao.org/docs/pdf/vie168595.pdf
http://extwprlegs1.fao.org/docs/pdf/vie168548.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/vn/vn086en.pdf
http://extwprlegs1.fao.org/docs/pdf/vie168512.pdf
http://vanban.chinhphu.vn/portal/page/portal/chinhphu/hethongvanban?class_id=2&_page=1&mode=detail&document_id=180869
http://extwprlegs1.fao.org/docs/pdf/vie168513.pdf
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Circular 33/2014/TT-BLDTBXH guiding the
organisation of Children’s Forums at all levels (2014)

Law on Water Resources (2012) No 17/2012/QH13

Decision 2139/QD-TTg approving the national
strategy for climate change dated 5 December (2011)

Mineral Law (2010) No 60/2010/QH12

Law on Biodiversity (2008) No 20/2008/QH12

Law on Education (2005)

Policies, Programmes, Plans and other

NB: Art 4* sets out principles of environmental protection,
and it sub-article 4(2) refers to harmonisation with children’s
rights.

Cat 13: whole*
Cat 14: whole *

Cat 2: Arts 3(4), 26-27, 34
Cat 11: Art 5
Cat 12: Art 6

Cat 3: whole
Cat 7: Chapter IV, Art 7(b)

Cat 6: Arts 12, 19, 30

Cat 5: Arts 4-6
Cat 23: Art 70(3)

Cat 10: Art 85(3)*

No — official in Vietnamese — Link

Yes - official (FAO) — Link

Yes - official (FAO) — Link

Yes — official — Link

Yes — official — Link

Yes — official — Link

N
N

N N

Joint Program signed by Minister of Natural
Resources and Environment and Minister of
Education and Training for Environmental Protection
on the environmental protection missions for the
period 2019-2025 (2019)

Intended Nationally Determined Contribution of Viet
Nam (2016) (Viet Nam’s first NDC under the
UNFCCC)

National Action Plan for the Implementation of the
2030 Sustainable Development Agenda (2017) No
622/QD-TTg (based on the National Assembly’s
Resolution on the 5-year socio-economic
development plan for the period of 2016-2020,
Resolution 63/NQ-CP)

Cat 11: whole
Cat 12: whole

Cat 3: whole, page 8*

Cat 3: whole
Cat 22: whole

No — unavailable

Yes — official — Link

Yes — official — Link



http://vbpl.vn/bolaodong/Pages/vbpq-van-ban-goc.aspx?ItemID=123117
http://extwprlegs1.fao.org/docs/pdf/vie117928.pdf
http://extwprlegs1.fao.org/docs/pdf/vie113168.pdf
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=10501&Keyword=irrigation
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=10514&Keyword=biodiversity
http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=6918&Keyword=education
https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Viet%20Nam%20First/VIETNAM%27S%20INDC.pdf
http://www.un.org.vn/en/publications/doc_details/543-the-national-action-plan-for-the-implementation-of-the-2030-sustainable-development-agenda.html
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Implementation Plan of Paris Agreement of Viet Nam
(2016) No 71/NQ-CP

Government’s Action Program to implement
Resolution of the XII National Party Congress issued
under Resolution No 64/NQ-CP (2016)

5-Year Socio-Economic Development Plan of 2016-
2020 approved by Resolution No 142/2016/QH13
(2016)

National Green Growth Action Plan for 2014-2020
approved by Decision No 403/QD-TTg (2016)

National Greenhouse Gas (GHG) Inventory System
approved by Decision No 2359/QD-TTg (2015)

Renewable Energy Development Strategy up to 2030
with a vision to 2050 approved by Decision No
2068/QD-TTg (2015)

National Plan of Action for children for the period
2012-2020, approved by the Prime Minister's
Decision No 1555/Qd-TTg (2012)

National Strategy on Environment Protection to 2020
with Visions to 2030 approved by Decision No
1216/QD-TTg (2012)

Viet Nam Sustainable Development Strategy for
2011-2020 approved by Decision No 432/QD-TTg
(2012)

Master plan on biotechnology development and
application in Viet Nam up to 2020, approved by
Decision No 14/2008/QD-TTg (2008)

Cat 3: whole
Cat 22: whole
Cat 23: whole

Cat 3: whole
Cat 22: whole

Cat 2: Chapter Il Art 7
Cat 3: Chapter Il Art 7
Cat 7: Chapter Il Art 5*

Cat 3: whole*
Cat 22: whole

Cat 3: whole
Cat 22: whole

Cat 3: whole
Cat 11: whole
Cat 22: whole

Cat 14: Art 1(3)(b)
Cat 22: Art 1(4)(d)

Cat 1: whole
Cat 2: whole

Cat 1: whole
Cat 2: whole
Cat 3: whole
Cat 4: whole
Cat 6: whole
Cat 10: whole
Cat 12: whole

Cat 22: Chapter Il Art 2(c)

Yes — official — link

Yes — official — Link

Yes — official (World Bank) — Link

No - official in Vietnamese (FAO) — Link

No — see the summary by the Ministry of
Natural resources and Environment — Link

No — unavailable

No — official in Vietnamese — Link

Yes — official — Link

Yes — official — Link

Yes — official (FAO) — Link



http://nama-vietnam.vn/download-attachment/2253
http://vbqppl.mpi.gov.vn/en-us/Pages/default.aspx?itemId=bf9be878-8957-45ca-a9f4-d0b618f99b44&list=documentDetail
http://pubdocs.worldbank.org/en/839361477533488479/pdf/Vietnam-SEDP-2016-2020.pdf
http://www.fao.org/faolex/results/details/en/c/LEX-FAOC190688/
https://vnsc.org.vn/geoss-ap10/data/WG3%2019092017/3-4%29%20National.pdf
http://vanban.chinhphu.vn/portal/page/portal/chinhphu/hethongvanban?class_id=2&mode=detail&document_id=164111
http://chinhphu.vn/portal/page/portal/English/strategies/strategiesdetails?categoryId=30&articleId=10051159
http://chinhphu.vn/portal/event/portal/English/strategies?_pageid=138,36250&_dad=portal&_schema=DEV_PORTAL&_portlet_ref=138_36253_138_36250_36250&_event_categoryId=30&_event_articleId=10050825&_eventName_ChildCategoryEvent=
http://extwprlegs1.fao.org/docs/pdf/vie84189.pdf

35 National Action Plan on Biodiversity up to 2010 and
orientations towards 2020 for implementation of the
Convention on Biological Diversity and the Cartagena
Protocol on Biosafety (2007)

Viet Nam National Implementation Plan for Stockholm
Convention on Persistent Organic Pollutants (2006)

Case Law

Cat 5: Chapter Il Art 3(b)
Cat 14: Chapter Il Art 3(b)

Yes — official (FAO) — Link

Cat 4: whole
Cat 12: whole
Cat 22: whole

Yes - official (UN) — Link

37 Formosa Plastics Group litigation (2016)

Notes
* This provision responds to the category and is specific to children’s rights.

Cat 2: whole Official case law inaccessible; information
Cat 4: whole sourced from news and other media.31®
Cat 24: whole

Summary: the Formosa Plastics Group was fined US$500
million in 2016 for extensive toxic waste discharge into the
ocean by one of its subsidiary corporations operating in Viet
Nam, which killed large quantities of fish and other sea life.

316 See ‘Vietnamese fishing communities seek justice in lawsuit against Taiwanese corporation’, ASEAN Today (News article, 25 June 2019) <https://www.aseantoday.com/2019/06/viethamese-
fishing-communities-seek-justice-in-lawsuit-against-taiwanese-corporation/>; ‘Taipei Court Dismisses Lawsuit Filed by 8,000 Vietnam Marine Disaster Victims’, The News Lens, (News article, 31

October 2019) <https://international.thenewslens.com/article/126835>.



http://extwprlegs1.fao.org/docs/pdf/vie84189.pdf
http://chm.pops.int/Implementation/NationalImplementationPlans/NIPTransmission/tabid/253/Default.aspx
file:///C:/Users/matedesco/AppData/Local/NRPortbl/Documents/MATEDESCO/the%20Taiwanese%20Formosa%20Plastics%20corporation%20US$500%20million%20in%202016%20for%20extensive%20toxic%20waste%20discharges%20into%20the%20ocean,%20which%20killed%20large%20quantities%20of%20fish%20and%20other%20sea%20life
file:///C:/Users/matedesco/AppData/Local/NRPortbl/Documents/MATEDESCO/the%20Taiwanese%20Formosa%20Plastics%20corporation%20US$500%20million%20in%202016%20for%20extensive%20toxic%20waste%20discharges%20into%20the%20ocean,%20which%20killed%20large%20quantities%20of%20fish%20and%20other%20sea%20life
https://international.thenewslens.com/article/126835
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	1.7 The scope of national laws considered include laws enacted in the Review Countries between the adoption of the CRC in 1989 and August 2019. The methodology for selecting relevant national legal instruments involved identifying express references t...
	1.8 While this study endeavoured to be as comprehensive as possible, it should not be considered as exhaustive. Due to financial and time limitations, the study focused on five countries across the Region. Due to practical limitations the Paper does n...

	2 Executive Summary
	Climate and environmental challenges risk undermining children’s right to a healthy environment in all Review Countries
	2.1 All of the Review Countries (Cambodia, Fiji, Indonesia, Mongolia and Viet Nam) are vulnerable to the impacts of climate change and environmental degradation, whether by reason of their geography or economic factors, such as being in a state of rap...
	2.2 In this context there are significant environmental challenges that risk undermining children’s right to a healthy environment across all of the Review Countries. For example, children are vulnerable to arsenic exposure in many regions of Cambodia...
	The CRC and children’s right to a healthy environment
	2.3 The CRC offers a strong normative foundation to frame approaches to children’s right to a healthy environment.  Articles 24 and 29 of the CRC directly reference the environment, while many other articles have strong environmental dimensions or con...
	Figure 1: Articles from the Convention on the Rights of the Child 1989 that are relevant to children’s right to a healthy environment
	Part I: progress in recognising children’s right to a healthy environment
	2.4 At a national level, the majority of Review Countries explicitly recognise and protect a legal right to a healthy environment in their national constitutions, with Cambodia being the only exception.  Constitutional protection of a right is signifi...
	2.5 Most of the Review Countries recognise the right to a healthy environment in national legislation, but explicit links to children’s right to a healthy environment are limited (see Part I). Only Viet Nam creates an express connection between childr...
	2.6 At a regional level, ASEAN member States Cambodia, Indonesia and Viet Nam have adopted the non-binding ASEAN Human Rights Declaration, which expressly recognises a right to a safe, clean and sustainable environment,  although this right is not spe...
	2.7 Our findings indicate that there has been a steady increase in national legislation relevant to children’s right to a healthy environment across the Review Countries.  Figure 2 below illustrates that almost 140 relevant national laws have been ena...
	Figure 2: Cumulative increase in national legislation relevant to children’s right to a healthy environment across Review Countries since 1989
	Figure 3: Enactment of national legislation and international treaties relevant to children’s right to a healthy environment across Review Countries since 1989
	Legend
	2.8 Each of the Review Countries, with the possible exception of Cambodia, has legislation or policy in place that directly or indirectly addresses, to a greater or lesser extent, most of the substantive elements of children’s right to a healthy envir...
	2.9 Cambodia has more gaps in Figure 4 than the other Review Countries, with no law or policy affecting more than half of the categories that indicate substantive and procedural elements of children’s right to a healthy environment.  None of the Revie...
	Part II: children’s education, engagement and participation in environmental affairs
	2.10 As outlined in the Framework Principles on Human Rights and the Environment,  the obligations of States in relation to human rights and the environment include duties relating to education and public awareness, freedom of expression, association ...
	2.11 As set out in Part II of this Paper, examples were found in all Review Countries of children and youth expressing their views on environmental affairs via organisations, events and initiatives that were led by, or focussed on, the active engageme...
	2.12 With the exception of Cambodia, all of the Review Countries legally recognise the rights of children and youth to participate in decision-making and rights to an environmental education. All of the Review Countries recognise public rights of acce...
	2.13 Despite legal recognition of the rights of children to participate in environmental matters, children continue to be dismissed, trivialised or obstructed by adults and authorities in their attempts to address matters that affect their rights. The...
	Part III: children’s right to a healthy environment and the role of the business sector
	2.14 It is well recognised that businesses have a responsibility to respect children’s rights,  as well as human rights in general.  Children experience differentiated impact compared to adults when their rights are adversely affected by the operation...
	2.15 The gap analysis at Figure 4 demonstrates that none of the Review Countries clearly reference key international standards on the impacts of business activities on children’s rights in national law or policy; namely the UN Guiding Principles on Bu...
	2.16 None of the Review Countries have formally published a binding National Action Plan on business and human rights (NAP BHR) to disseminate and implement the UNGPs,  as recommended by the UN Working Group on Business and Human Rights.  A NAP BHR pr...
	2.17 Only Indonesia and Mongolia are in the process of developing a NAP BHR.  Notably, Indonesia’s national human rights institution launched a recommended NAP BHR in 2017 to inform the nation’s legislative and policymaking agenda, which focuses on th...
	2.18 Recognising that States typically seek to minimise the risk of adverse impacts from business activities through a variety of legislative and regulatory measures, there are existing laws across the Review Countries that directly and indirectly reg...
	Key challenges
	2.19 A number of overarching challenges to effectively fulfil children’s right to a healthy environment were noted through the course of this study:
	(a) Inconsistent implementation and enforcement of existing national law. Despite progress in recognising children’s right to a healthy environment in national law and policy, the reality on the ground is one of inconsistent implementation and enforce...
	(b) A lack of guidance on what constitutes children’s right to a healthy environment. Common to most Review Countries was a lack of clarity on what constitutes children’s right to a healthy environment in national law. While the UNSR HRE has provided ...
	(c) Low levels of awareness of children’s right to a healthy environment in key institutions. While a significant body of national law addresses environmental or children’s rights in each of the Review Countries, and a wide range of actors are involve...

	Recommendations
	2.20 With respect to children’s right to a healthy environment, it is recommended on the basis of the study conducted for this Paper, that States in the Region:
	(a) Ensure the effective implementation and enforcement of existing national law that directly or indirectly respects, protects and fulfils children’s right to a healthy environment. As part of this commitment, States in the Region are encouraged to b...
	(b) Develop regional guiding principles on children’s right to a healthy environment to provide practical guidance to inform and assist children, policymakers, judicial decision-makers, businesses and other relevant stakeholders with consistent implem...
	(c) Raise public awareness of the nexus between children’s rights and the environment at a regional and national level. States in the Region are encouraged to identify which ministries are responsible for collecting, updating and disseminating environ...
	(d) Develop a National Action Plan on business and human rights (NAP BHR) which recognises key international standards and child-specific concerns. States in the Region are strongly encouraged to develop a NAP BHR and to use the development process as...
	(e) Integrate the consideration of children’s rights into existing environmental impact assessments for proposed projects and policies. Where environmental impact assessments form a prerequisite to implementing national policies, or infrastructure, na...
	(f) Collaborate with neighbouring States to share best practices and formulate effective responses to transboundary environmental harm to the rights of children where they are not adequately addressed. States in the Region may seek to collaborate thro...
	(g) Ensure that children and human rights defenders, including children’s rights defenders and environmentalists, are protected from reprisals. States in the Region are strongly encouraged to ensure that there is sufficient public awareness, understan...
	(h) Request that the Committee on the Rights of the Child consider adopting a general comment on children’s right to a healthy environment. A general comment could provide authoritative clarification of the application of the CRC in relation to childr...
	(i) Consider becoming parties to the Optional Protocol to the Convention on the Rights of the Child on a communications procedure to allow the Committee on the Rights of the Child to hear complaints from children, groups of children, or their represen...


	3 Progress in recognising children’s right to a healthy environment
	The majority of Review Countries recognise a constitutional right to a healthy environment
	3.1 With the exception of Cambodia, all of the Review Countries explicitly recognise and protect a legal right to a healthy environment in their national constitutions.  Constitutional protection of a right is significant since a constitution is the s...
	3.2 In Indonesia, Mongolia and Viet Nam, the right to a healthy environment is expressed in general terms and is not specific to children.   Fiji, however, constitutionally recognises a right to a healthy environment that includes protection of the na...
	All of the Review Countries are parties to the CRC
	3.3 All of the Review Countries have adopted the CRC,  which is significant in light of the CRC’s strong environmental dimensions and ability to promote a connection between children’s rights and the environment, as detailed at 2.3 and Figure 1 above.
	Only one of the Review Countries has ratified the CRC Optional Protocol on a communications procedure
	3.4 As at the date of this publication, only Mongolia has ratified the Optional Protocol to the Convention on the Rights of the Child on a communications procedure,  which allows the Committee on the Rights of the Child to hear complaints from childre...
	ASEAN Review Countries have adopted the ASEAN Human Rights Declaration
	3.5 ASEAN member States Cambodia, Indonesia and Viet Nam have adopted the non-binding ASEAN Human Rights Declaration, which expressly recognises a right to a safe, clean and sustainable environment,  although this right is not specifically directed at...
	Most Review Countries recognise the right to a healthy environment in national legislation but explicit links to children’s right to a healthy environment are limited
	3.6 Indonesia, Mongolia and Viet Nam expressly recognise a right to a healthy environment in their national legislation.  Of these countries, it is only Viet Nam that creates an express connection between children’s rights and environmental protection...
	3.7 Where the right to a healthy environment is expressed as a right for all citizens at a constitutional or legislative level without any child-specific references, the effect of such expression should be to protect the right to a healthy environment...
	Most Review Countries address most of the substantive elements of the right of the child to a healthy environment in national law and policy
	3.8 The Review Countries, with the possible exception of Cambodia, have legislation or policy in place that directly or indirectly addresses, to a greater or lesser extent, most of the substantive elements of the right of the child to a healthy enviro...
	3.9 Cambodia had more gaps in Figure 4 than other Review Countries, with no law or policy responding to more than half of the categories that indicate substantive elements of the right of the child to a healthy environment.  None of the Review Countri...
	3.10 More recent national environmental and disaster management law, policy and development plans indicate an increased trend towards incorporating consideration of children and current and future generations. For example:
	(a) Fiji expressly considers children in the implementation of its NAP under the UNFCCC and adopts a gender and human rights based approach to climate change adaptation planning,  with relatively progressive references to girls.  Further, its National...
	(b) Indonesia expressly refers to the interests of current and future generations in its Prevention and Eradication of Forest Destruction Law  as well as the older Environmental Protection and Management Law.
	(c) Viet Nam stipulates in its Law on Environmental Protection 2014  that environmental protection must harmonise with a number of economic, social and environmental issues, including the protection of the rights of the child.

	All of the Review Countries inconsistently implement and enforce national law and policy relating to children’s right to a healthy environment
	3.11 Despite progress in recognising children’s right to a healthy environment in national legal instruments, the research conducted for this Paper  indicates that the reality on the ground is one of inconsistent implementation and enforcement across ...
	3.12 Examples of other challenges to implementation and enforcement in the Review Countries include:
	(a) Gaps between national environmental law and local implementation. In Indonesia, reports indicate that such gaps may result from a decentralised system of governance, where many provinces relax or bypass national standards.
	(b) Unpredictable and insufficient enforcement and monitoring of national environmental laws. In his mission to Mongolia, the former UNSR HRE documented repeated failures of effective implementation of environmental laws,  a lack of enforcement for il...
	(c) Missing subsidiary legislation to enable and implement existing legal frameworks, as reported by the UNSR HRE in Mongolia.
	(d) Inadequate protection of individuals and organisations that act to promote or protect children’s right to a healthy environment. The former UN Special Rapporteur on the Situation of Human Rights Defenders (UNSR HRD) recently expressed concerns aro...

	3.13 To meet their duty to respect, protect and fulfil children’s right to a healthy environment, countries must be able to enforce their existing laws that directly or indirectly protect that right. Many powerful rights that have been enacted in law ...
	Access to justice and effective remedies
	3.14 This study has not considered children’s practical access to justice nor the effectiveness of any remedies for a breach of their right to a healthy environment in any of the Review Countries. This topic is therefore proposed as a priority issue f...
	3.15 In some Review Countries there are notable examples of laws that afford individuals rights of access to justice, rights to report a breach of their rights to specialised national institutions or a right to sue for a breach of their environmental ...
	(a) In Fiji, the Human Rights and Anti-Discrimination Commission has the power to invite and receive representations from any member of the public on any matter affecting human rights.  This mandate appears broad enough to include matters relating to ...
	(b) In Indonesia, every person is afforded a right of access to justice to specifically fulfil their right to a healthy environment, as well as the right to report harm from environmental pollution or damage.  The Supreme Court of Indonesia also requi...
	(c) In Mongolia, child protection legislation affords every child the right to directly complain to national child protection institutions where there is an alleged violation of their rights.  In environmental protection legislation, individuals also ...

	3.16 Notably, children often do not possess legal standing to bring a claim before national courts.  As such, where national law establishes legal standing for individuals to sue for a breach of their environmental rights, this is unlikely to extend t...
	Priority issues for further consideration
	3.17 Issues to consider at a national level across the Region include:
	(a) Whether children’s right to a healthy environment has been recognised in national law. Where States have already recognised a right to a healthy environment, whether that right adequately recognises child-specific concerns.
	(b) Whether States should conduct audits of national law that currently address substantive and procedural elements of children’s right to a healthy environment, to assess how comprehensively the right is protected, implemented and where gaps remain.
	(c) What remedies are available to children at a national level if their right to a healthy environment is breached and whether such remedies are effective.
	(d) Whether children’s right to a healthy environment should be recognised at a regional level.
	(e) Ratification of the Optional Protocol to the Convention on the Rights of the Child on a communications procedure  for States that are not yet parties.


	4 Children’s education, engagement and participation in environmental affairs
	All of the Review Countries have educational and procedural duties in relation to children’s right to a healthy environment
	4.1 As outlined in the Framework Principles on Human Rights and the Environment,  the obligations of States in relation to the environment include duties relating to education and public awareness, freedom of expression, association and peaceful assem...
	All of the Review Countries are parties to the Paris Agreement
	4.2 All of the Review Countries are parties to the Paris Agreement,  such that they have accepted obligations to cooperate in taking measures to enhance climate change education, training, public awareness, public participation and public access to in...
	4.3 While these obligations under the Paris Agreement are not specific to children, they are applicable to children. The preamble to the Paris Agreement requires State parties to “respect, promote and consider their respective obligations” in relation...
	ASEAN Review Countries recently participated in the ASEAN Dialogue on the UN Convention on the Rights of the Child General Comments
	4.4 ASEAN member States Cambodia, Indonesia and Viet Nam recently participated in a dialogue on General Comments of the Committee on the Rights of the Child, through the ASEAN Intergovernmental Commission on Human Rights (AICHR).  The dialogue sought ...
	Examples of children and youth expressing their views on environmental affairs can be found across all Review Countries
	4.5 All of the Review Countries are parties to the CRC,  which recognises that children who are capable of forming their own views should have the right to express their views freely on all matters that affect them, and that such views should be consi...
	4.6 Examples were found in all Review Countries of children and youth expressing their views on environmental affairs via organisations, events, and initiatives that were led by or focussed on the active engagement and participation of children and yo...
	(a) In Cambodia, the student and rural youth organisation Cambodian Youth Network  works to “increase youth participation and civic engagement in Cambodia to promote children’s rights, natural resource and environmental rights, and human rights”  and ...
	(b) In Fiji, Project Survival Pacific is a youth-led movement that lobbies, raises awareness, and educates communities on climate change and sustainable development.  The Fiji YouthSpeak Forum 2018 brought together youth leaders to discuss and determi...
	(c) In Indonesia, children and youth protested in the student-led Global Climate Strike in Jakarta, in advance of the UN Climate Action Summit 2019.  Nominated youth leaders participated in and advocated for climate action in the UN Youth Climate Summ...
	(d) In Mongolia, 14-year-old Nomundari is a climate activist who has advocated for action against air pollution and climate change at the UN and has coordinated climate change demonstrations in Mongolia.  Primary school children at ISU Ecovengers work...
	(e) In Viet Nam, children, youth and parents participated in global climate strikes from Ho Chi Minh City, which was initiated by Vietnamese youth Huyen Phan.  In 2018, youth groups organised flash mobs to demand action on climate change.  Students an...

	4.7 It is difficult to assess the extent to which the expression of views by children and youth is subsequently considered by relevant decision-makers across the Review Countries. Further, it was challenging to locate examples of children and youth ex...
	Children and youth are also trivialised, dismissed or obstructed in their attempts to express their views on environmental affairs
	4.8 While examples of children and youth expressing their views on environmental affairs were found across all Review Countries, the mission of the former UNSR HRD in Mongolia highlights that children and youth still experience being dismissed or triv...
	Practices that promote child and youth engagement and participation in environmental affairs are found in all Review Countries
	4.9 Various strategies, initiatives and other practices to support child and youth engagement and participation in environmental affairs were found across the Review Countries. For example:
	(a) In Cambodia, the Impact Hub in Phnom Penh aims to empower youth and start-ups to solve social and environmental problems through entrepreneurship and leadership.  The Impact Hub’s programmes, including Youth Eco Labs and SmartSpark, support young ...
	(b) In Indonesia, the eco-schools project run by the Indonesia Green Action Forum teaches children and adolescents in the early stages of education about current environmental issues in Indonesia and strategies to combat those issues.  An indigenous s...

	Most of the Review Countries recognise participatory rights of children and youth in environmental decision-making
	4.10 The Committee on the Rights of the Child identifies the right of children to be heard and taken seriously as one of the fundamental values of the CRC.  The UNSR HRE also outlines the importance of children contributing their perspectives and expe...
	4.11 Legislation or policy in all of the Review Countries except Cambodia recognises the rights of children and youth to participate in decision-making, which is pertinent to children’s right to be heard and taken seriously with respect to their right...
	(a) In Fiji, youth leaders appointed to the National Youth Council of Fiji have partnered with the Government of Fiji to participate in policymaking processes for children and youth, address youth development issues, and to build the capacity of all y...
	(b) In Indonesia, every person is entitled to participate in environmental decisions to fulfil their right to a healthy environment.  Communities also possess the right to actively participate in environmental protection and management, including thro...
	(c) In Viet Nam, the Law on Children recognises the rights of children to participate in the formulation and implementation of policies, legal documents and development plans as they relate to children.  Further, in 2015 the Prime Minister issued a de...

	4.12 This study did not consider the extent to which the inputs of children in decision-making for environmental matters were actually considered. This topic is therefore proposed as a priority issue for further consideration.
	Environmental human rights defenders should be protected from reprisals across all Review Countries
	4.13 The existence of a law recognising children’s rights to participate in environmental decision-making or to express their views on environmental affairs is no guarantee of effectiveness where there is inadequate protection from reprisals. As menti...
	4.14 The UNSR HRD has expressed concerns around the protection of human rights defenders in Mongolia, including environmentalists and child rights defenders who have been subject to intimidation, discrimination, and stigmatisation, with some dying in ...
	Most of the Review Countries recognise rights to environmental education in legislation or policy
	4.15 All of the Review Countries except Cambodia recognise rights to environmental education through legislation or policy. These rights are typically directed at children rather than the general public. For example:
	(a) In Fiji, thematic issues of climate change and the environment are incorporated into the national curriculum  by way of a national climate change policy,  which recognises that “Fiji’s education system must deliver the tools required for an interg...
	(b) Mongolia’s environmental protection legislation recognises a duty to ensure that national educational systems include environmental protection and ecological training  and that environmental protection courses and skills are targeted at children a...
	(c) In Viet Nam, environmental protection legislation requires the national curriculum to convey environmental content.  Through its sustainable development strategy,  Viet Nam aims to accelerate public awareness of sustainable development and the pro...

	4.16 While Cambodia does not appear to recognise children’s right to an environmental education in legislation or policy, its government ministries are collaborating to promote environmental education. For example, in June 2018 the Ministry of Environ...
	4.17 Notably, child and youth delegates from across the Region called for greater integration of environmental education in national curriculums at the second CERI expert consultation.
	4.18 Rights of public access to environmental information are recognised to some degree across each of the Review Countries.  For example:
	(a) In Fiji, there are significant constitutional and legislative avenues to access environmental information.  It is unclear, however, whether children can easily access such information in practice. In the context of climate change, Fiji recognises ...
	(b) In Mongolia, the Ministry of Environment and Tourism hosts an extensive website which provides public access to national environmental data, including databases on forest management, air pollution, special protected areas and environmental laws.  ...
	(c) In Viet Nam, the Ministry of Natural Resources and the Environment is responsible for collecting and maintaining environmental information in a national database,  which must be adequately updated to meet public interest and environmental protecti...

	4.19 There remain challenges to the practical accessibility of updated environmental information, especially for children. The recent launch of RightsApp  in Viet Nam, a mobile app that allows users to search international human rights treaties and de...
	Priority issues for further consideration
	4.20 Issues to consider at a national level across the Region include:
	(a) Whether there is sufficient public awareness, understanding and protection of human and children’s rights defenders and environmentalists.
	(b) The role of children and youth in disseminating environmental education and best practice amongst their communities.
	(c) Whether the content of national environmental education curriculums is sufficient to educate children on their environmental rights.
	(d) The use of social media platforms or online apps to facilitate environmental education or access to environmental information, e.g. RightsApp.
	(e) The extent to which children’s views and participation in decision-making on environmental matters are considered.
	(f) Identifying which ministries are mandated to collect, update and disseminate environmental information.
	(g) Whether national human rights institutions can be enlisted to promote awareness of children’s right to a healthy environment.


	5 Children’s right to a healthy environment and the role of the business sector
	The business sector has a responsibility to respect children’s right to a healthy environment
	5.1 It is well recognised that businesses have a responsibility to respect children’s rights,  as well as human rights in general.  Children’s experiences differ to those of adults when their rights are adversely affected by the operations and activit...
	Only one of the Review Countries participated in recent negotiations on a draft multilateral treaty on business activities and human rights
	5.2 In light of the growing recognition of the impact that business activities can have on human rights, the international community is developing a treaty to regulate this activity. In 2014, the Human Rights Council established an open-ended intergov...
	5.3 The latest OEIGWG session in 2019 involved substantive intergovernmental negotiations on a revised draft treaty.  The current draft protects and promotes children’s right to a healthy environment through express recognition of the heightened risks...
	ASEAN Review Countries are building recognition of the link between business sector activities and children’s rights and the environment
	5.4 ASEAN member States Cambodia, Indonesia and Viet Nam are building recognition of the links between the activities of the business sector and children’s rights and the environment. Through the AICHR, ASEAN member States have participated in annual ...
	None of the Review Countries have published a National Action Plan on business and human rights (NAP BHR) and only two Review Countries are developing one
	5.5 A NAP BHR is an “evolving policy strategy developed by a State to protect against adverse human rights impacts by business enterprises in conformity with the UN Guiding Principles on Business and Human Rights”.  The UNGPs  are authoritative guidel...
	5.6 A NAP BHR provides an opportunity for countries to reinforce their policy position on respecting, protecting and fulfilling children’s right to a healthy environment, while providing the business sector with clear guidance on expectations where bu...
	5.7 None of the Review Countries have published a formal NAP BHR, although Indonesia published a recommended NAP BHR in 2017. Only two Review Countries are in the process of developing a formal NAP BHR, as follows:
	(a) In Indonesia, the government established a focus group in 2019 to develop a formal NAP BHR.  In 2017, the National Commission on Human Rights (Komnas HAM) and civil society organisation Institute for Policy Research and Advocacy (ELSAM) launched a...
	(b) In Mongolia, a multi-stakeholder working group was established in 2019 to formulate a NAP BHR,  which is expected to be published by early 2021.   It is unclear the extent to which that NAP BHR will address child-specific or environmental concerns.

	None of the Review Countries clearly reference key international standards on the impacts of business activity on children’s rights in national law or policy, but other measures do exist
	5.8 The former UNSR HRE outlines that respecting the right of the child to be free from environmental harm requires businesses to comply with the UNGPs, Children’s Rights and Business Principles and the recommendations of the Committee on the Rights o...
	5.9 However, other measures and initiatives exist across the Review Countries to promote awareness of international standards addressing the risk of adverse children’s rights impacts from business activity. For example, Indonesia’s recommended  NAP BH...
	5.10 Further, IGO partnerships with the public and private sector in many of the Review Countries are raising awareness of these international standards. For example, in Mongolia, UNICEF has partnered with business platforms, NGOs and key industries t...
	Clear examples of regulating business to ensure protection from environmental harm were identified in most Review Countries
	5.11 Recognising that States typically seek to minimise the risk of adverse impacts from business activities through a variety of legislative and regulatory measures, there are existing laws across the Review Countries that directly and indirectly reg...
	(a) In Indonesia, under the Environmental Protection and Management Law, businesses are required to undertake an environmental risk analysis for any activity that may substantially impact the environment or human health and safety, and must also under...
	(b) In Mongolia, the Law on Environmental Impact Assessments  and the Environmental Protection Law  establish comprehensive regulations for the business sector to undertake environmental impact assessments to minimise and mitigate any adverse effects ...

	Inconsistent implementation, monitoring and enforcement of national law and policy undermines the regulation of business activities impacting children’s right to a healthy environment
	5.12 While core legal frameworks to regulate business and human rights such as NAP BHRs are being developed by some Review Countries, inconsistent implementation and enforcement of existing legal frameworks across the Review Countries undermines the r...
	5.13 For example, while Mongolia has enacted detailed environmental protection and environmental impact assessment laws that regulate business activities, the UNSR HRE reports repeated failures to implement, monitor and enforce these laws.  Examples i...
	5.14 As discussed at 2.19 above, the reasons for such inconsistency are complex. Relevant factors include:
	(a) Institutional and financial constraints, including insufficient technical capacity at a policymaking and implementation level, as well as poor coordination between government ministries that have mandates relating to children’s rights, environment...
	(b) Low levels of awareness or prioritising of the business sector’s responsibility to respect children’s right to a healthy environment (and children’s rights in general), as evidenced by the lack of clear policy on the issue.
	(c) Challenges in balancing economic priorities against environmental protection priorities. For example, the World Bank observes that Viet Nam and Cambodia have experienced economic booms largely at the expense of their natural resources.
	(d) Corruption creates a greater challenge for the effective implementation and enforcement of laws regulating business activities. Cambodia and Mongolia rank the lowest of the Review Countries in the Transparency International Corruption Perception I...
	(e) The limited influence of government agencies with environmental or child rights portfolios to promote agendas that support rights protection and enforcement where they conflict with more powerful government agencies, as seen in Fiji with respect t...

	5.15 To meet their duty to respect, protect and fulfil children’s right to a healthy environment, governments must be able to enforce their existing laws that directly or indirectly protect that right. This includes the regulation of businesses to pro...
	None of the Review Countries require ‘child-rights impact assessments’ for proposed projects or policies
	5.16 The former UNSR HRE outlines how States should require a ‘child-rights impact assessment’ for proposed projects and policies, to ensure that corollary environmental impacts do not interfere with the full enjoyment of children’s rights.  While Rev...
	Priority issues for further consideration
	5.17 Issues to consider at a national level across the Region include:
	(a) Whether countries have published or are developing a NAP BHR. Where countries are developing a NAP, whether there is recognition of child-specific concerns, the Children’s Rights and Business Principles (especially Principles 3 and 7) and requirem...
	(b) Using the process of developing a NAP BHR to audit the national law that currently implements the UNGPs, Children’s Rights and Business Principles and Committee of the Rights of the Child General Comment No 16.
	(c) What factors should be considered in a ‘child-rights impact assessment’.
	(d) Whether the business sector has sufficient guidance and support to respect children’s right to a healthy environment in their activities.
	(e) Levels of awareness of the Children’s Rights and Business Principles across government, businesses and other relevant stakeholders.
	(f) Which government agencies have a mandate relevant to regulating, monitoring, or enforcing business respect for children’s right to a healthy environment and whether collaboration exists between relevant agencies on this issue.
	(g) Whether the current implementation, monitoring and enforcement of existing laws is sufficient to ensure business respect for children’s right to a healthy environment.


	6 Conclusions and Recommendations
	On the basis of the study conducted for this Paper on children’s right to a healthy environment, it is recommended that States in the Region:
	Ensure the effective implementation and enforcement of existing national law that directly or indirectly respects, protects and fulfils children’s right to a healthy environment. As part of this commitment, States in the Region are encouraged to build...
	Develop regional guiding principles on children’s right to a healthy environment to provide practical guidance to inform and assist children, policymakers, judicial decision-makers, businesses and other relevant stakeholders with consistent implementa...
	Raise public awareness of the nexus between children’s rights and the environment at a regional and national level. States in the Region are encouraged to identify which ministries are responsible for collecting, updating and disseminating environment...
	Develop a National Action Plan on business and human rights (NAP BHR) which recognises key international standards and child-specific concerns. States in the Region are strongly encouraged to develop a NAP BHR and to use the development process as an ...
	Integrate the consideration of children’s rights into existing environmental impact assessments for proposed projects and policies. Where environmental impact assessments form a prerequisite to implementing national policies, or infrastructure, natura...
	Collaborate with neighbouring States to share best practices and formulate effective responses to transboundary environmental harm to the rights of children where they are not adequately addressed. States in the Region may seek to collaborate through ...
	Ensure that children and human rights defenders, including children’s rights defenders and environmentalists, are protected from reprisals. States in the Region are strongly encouraged to ensure that there is sufficient public awareness, understanding...
	Request that the Committee on the Rights of the Child consider adopting a general comment on children’s right to a healthy environment. A general comment could provide authoritative clarification of the application of the CRC in relation to children’s...
	Consider becoming parties to the Optional Protocol to the Convention on the Rights of the Child on a communications procedure to allow the Committee on the Rights of the Child to hear complaints from children, groups of children, or their representati...



